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SENATE—Wednesday, June 29, 1994

The Senate met at 9 a.m., on the ex-
piration of the recess, and was called to
order by the Honorable DIANNE FEIN-
STEIN, a Senator from the State of Cali-
fornia.

PRAYER

The Reverend Oliver Dewayne Walk-
er, Phillips Temple C.M.E. Church, In-
dianapolis, IN, offered the following
prayer:

Let us pray:

If my people who are called by my
name, shall humble themselves, and pray,
and seek my face, and turn from their
wicked ways; then will I hear from heav-
en, and will forgive their sin and will heal
their land.—II Chronicles 7:14.

Eternal God our Creator, source of
truth and justice, we are ever thankful
to You for Your love, mercy, and grace.
We look to You as the source of all our
blessings. We praise You O God for the
orientation we receive regarding You
from our families, our religious com-
munities, our heritage, from the foun-
dation of this great Nation, and from
nations that the myriad cultures we
find represented in our country. We ap-
plaud the many persons who labor for
righteousness, justice, freedom, and
concerns for all humanity. The chal-
lenges we face as a nation can be dealt
with O God as we have managed in the
past. First, we place total confidence in
You. Second, we rely on our ability to
do the best in quality, and third, we
have learned that a strong spirit of
working together with all persons
brings victory. Ever increase our sen-
sitivity to the pain, violence, racism,
hate, and greed that is ever present.
That we may do all in our power with
You working through us to erase these
wrongs in society. Bless our lawmakers
here today. We thank You for hearing
and granting these requests. In and
through Thy name we pray. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication

(Legislative day of Tuesday, June 7, 1994)

to the Senate from the President pro
tempore [Mr. BYRD].

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, June 29, 1994.
To the Senate:

Under the provisions of rule I, section 3, of
the Standing Rules of the Senate, I hereby
appoint the Honorable DIANNE FEINSTEIN, a
Senator from the State of California, to per-
form the duties of the Chair.

ROBERT C. BYRD,
President pro tempore.

Mrs. FEINSTEIN thereupon assumed
the chair as Acting President pro tem-
pore.

R —
RESERVATION OF LEADER TIME

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
leadership time is reserved.

PRODUCT LIABILITY FAIRNESS
ACT

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senate will now resume consideration
of 8. 687, which the clerk will report.

The legislative clerk read as follows:

A bill (S. 687) to regulate interstate com-
merce by providing for a uniform product li-
ability law, and for other purposes.

The Senate resumed consideration of
the bill.

Pending:

Dorgan-Moseley-Braun Amendment No.
1895, to eliminate provisions limiting puni-
tive damages concerning certain drugs and
medical devices and certain aircraft and
components.

The ACTING PRESIDENT pro tem-
pore. The time until 10 a.m. shall be
equally divided and controlled by the
Senator from South Carolina [Mr. HOL-
LINGS] and the Senator from West Vir-
ginia [Mr. ROCKEFELLER], or their des-
ignees.

Mr. GORTON addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington.

Mr. GORTON. Madam President, I
will be the designee, and I ask unani-

mous consent to have printed a letter
to me from Mothers Against Drunk
Driving with respect to the debate on
the amendment adopted yesterday ap-
proving that amendment withdrawing
any objections that organization might
otherwise have had to the bill.

There being no objection, the letter
was ordered to be printed in the
RECORD, as follows:

MOTHERS AGAINST DRUNK DRIVING,
Irving, TX, June 28, 1994.
Re: S. 687.
Hon. SLADE GORTON,
[7.S. Senate, Hart Senate Office Building,
Washington, DC.

DEAR SENATOR GORTON: In my letter of
June 22 to you and all Senators, I expressed
MADD's concern about the potential adverse
impact of 8. 687 on dram shop actions in
state courts. While MADD has not taken a
position in support of, or opposition to this
bill as a whole, we were concerned about
what we perceived as unintended con-
sequences of the bill. Our Public Policy de-
partment at the National Office has been in
contact today with Senator Danforth's staff
concerning proposed amendments to the bill,
aimed at clarifying that the bill does not
preempt dram shop laws or dram shop ac-
tions. We have also reviewed the proposed
amendment submitted by you, Senator
Rockefeller and Senator Lieberman.

Subject to introduction and adoption of an
amendment(s) setting forth that civil ac-
tions seeking recovery under dram shop
laws/statutes, or seeking recovery from a
seller of alcohol products on the theory of
common law negligence, are not subject to
this act; MADD withdraws its objections to
Senate consideration of S. 687.

MADD greatly appreciates your response
to our concerns.

Sincerely,
REBECCA A. BROWN,
National President.

Mr. HEFLIN addressed the Chair.

The ACTING PRESIDENT pro tem-
pore. The Senator from Alabama.

Mr. HEFLIN. Madam President, I
suggest the absence of a quorum and
ask that the time be equally divided.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. ROCKEFELLER. Madam Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

@ This "bullet” symbol identifies statements or insertions which are not spoken by a member of the Senate on the floor.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. ROCKEFELLER. Madam Presi-
dent, I ask unanimous consent that the
Senate proceed to vote on the Dorgan
amendment to Senate bill 687.

Mr. HEFLIN. We object.

The ACTING PRESIDENT pro tem-
pore. There is objection.

Mr. ROCKEFELLER. There being ob-
jection, and since we cannot proceed to
the amendment, I suggest the absence
of a quorum and ask unanimous con-
sent that the time be equally divided.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will call the roll. 1

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. HEFLIN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mrs. MURRAY. Madam President, I
rise today in opposition to S. 687. This
is a very complex piece of legislation
which could have a harmful effect on
the lives of millions of Americans. If
enacted, the bill would hurt consumers
in Washington State, and throughout
the Nation.

I am not a lawyer and do not wish to
discuss the legal intricacies of the bill.
However, I do want to raise some very
serious, commonsense problems I have
with this legislation.

I am deeply concerned about the
bill’s potential to disproportionately
harm women. It would restrict their
ability to recover for injuries caused by
defective products. Women have been
the victims of many of our Nation's
most severe drug and medical device
disasters. DES, Dalkon shield and Cop-
per-T IUD’s, and silicone breast im-
plants are just three examples.

S. 687 would eliminate the possibility
of punitive damages if the Food and
Drug Administration approved the
drug or device. The courts would be
forced to treat FDA approval as a guar-
antee of product safety. Given that
drugs and devices with FDA approval
have killed and injured consumers, re-
lying on FDA regulation alone is inad-
equate consumer protection. The
threat of punitive damages is an impor-
tant mechanism to keep dangerous
products off the market.

S. 687 also would abolish joint and
several liability for noneconomic dam-
ages—compensation for intangible
losses such as fertility, disfigurement,
and pain and suffering. By making non-
economic damages more difficult to re-
cover, S. 687 places less importance on
a women’s loss of her ability to bear
children, or the disabling of a child,
than on a corporate executive losing
his salary.

It is not fair to only require the vic-
tims of noneconomic damages to bear

CONGRESSIONAL RECORD—SENATE

the burden of pulling all the defendants
who caused them harm into court.
Joint and several liability allows in-
jured victims to receive full compensa-
tion, and leaves it to the guilty defend-
ants to divide the damages appro-
priately among themselves. It is much
fairer to place this burden with the
guilty parties than with those who are
injured.

Madam President, Senator KoHL at-
tempted to introduce more fairness
into this bill earlier today. Restricting
the ability of Federal courts to sanc-
tion secrecy in cases affecting public
health and safety is a noble goal. I was
proud to join him as a cosponsor of his
antisecrecy amendment, and I am
sorry that the amendment was not
adopted.

The settlement of the Stern case in
1985 by Dow Corning is illustrative of
why such change is necessary. As a re-
sult of a secret settlement agreement,
Dow Corning was able to hide its dec-
ade-old knowledge of the serious health
problems its silicon breast implants
could cause for 6 additional years. The
damaging information did not become
public until the FDA launched a breast
cancer implant investigation in 1992. In
the interim, nearly 10,000 women re-
ceived breast implants every month,
and countless women were harmed.

Madam President, S. 687 would not
only disproportionately harm women,
it would also deprive injured consum-
ers in my home State of Washington of
rights they currently have. This is sig-
nificant because Washington has one of
the most conservative tort law
scheme’s in the Nation.

This bill would reduce the statute of
limitations in my home State of Wash-
ington from 3 years to 2 years. Injured
consumers would have less time in
which to file lawsuits when they are
harmed by dangerous products.

The bill would reduce the number of
situations in which product sellers can
be held liable in Washington State.

And, the bill would abolish joint and
several liability for noneconomic dam-
ages currently available in Washington
when the injured person has not con-
tributed to her injury.

Madam President, I have serious con-
cerns about S. 687 and cannot support
passage of this bill as currently draft-
ed. I urge my colleagues to think long
and hard about consumer health and
safety, as well as the potential impact
of this bill on women.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. HEFLIN. Madam President, I
yield myself such time as I may take.

The ACTING PRESIDENT pro tem-
pore. Is the Senator the designee of the
Senator from South Carolina?

Mr. HEFLIN. Yes.

The ACTING PRESIDENT pro tem-
pore. So we may proceed, and the Sen-
ator from Alabama is recognized.

Mr. HEFLIN. Madam President, this
debate has gone on for a good while,
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and there has been almost every con-
ceivable subject discussed as it would
relate to the issue at hand. I do not
want to be repetitious and redundant
and repeat a lot of things. But, never-
theless, there are some things that,
maybe put in a different perspective,
ought to be considered.

We have had a lot of discussion on
women’s rights involved in this legisla-
tion. I think it would be appropriate to
consider what has happened in the judi-
cial system in the civil arena of the
courts over the years relating to wom-
en’s rights.

When I first started practicing law
not too many years ago, relatively
speaking, there were no women on the
juries. There were very few women law-
yers. I was in law school in 1946
through 1948 at the end of World War
II. Most of the students were veterans
of World War II and had returned. I be-
lieve that probably out of 600 that were
in law school with me at the time,
there were probably six women. Today
you go to law schools and you will find
that probably 50 percent or more are
women.

Certainly as to juries, the average
jury you see in the box, if it is not a
majority of women, there are a goodly
number there that are in the jury box.
There are many women trial lawyers,
and as to the judges today many judges
are women.

But somehow or another relative to
product liability, there seems to be a
much larger number of women who are
affected by certain defective products.
We have had a list presented here, the
Dalkon shield, high-absorbent tampon
linked to toxic shock syndrome, and
numerous others.

When I look at this bill, I do not
think it was intended necessarily by
the anthors of the bill, not certainly
the Members of the Senate or their
staffs, because this thing has been
drafted and redrafted over the 16 or 17
years that it has been here. Neverthe-
less, there are numerous instances that
affect women probably more so than
men.

Of course, the one that has caused
such a debate among the various wom-
en's groups has been the approval of
the language in there dealing with
FDA and the premarket approval, giv-
ing a complete excuse against punitive
damages. But the joint and several li-
ability issue on noneconomic damages
likewise affects women much more so
than men in regards to activities that
would go on.

It just seems that what has happened
really, this bill has not grown with the
changes. It has inherent things that
you do not always articulate or see ex-
actly that have stayed in it since it
was first drafted 16 and 17 years ago,
and there has not been an evolution
and recognition of women's rights and
women's protection that should be in-
cluded or how it might affect women.
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These things are built in, and every
time I read it I keep finding language
that seems to discriminate against
children, the elderly, or women in-
volved in it.

I think that mindset took place years
ago, 16 or 17 years ago, or 18 or 19 years
ago. I think Senator HOLLINGS indi-
cated that there was the first effort in
drafting this when it was presented,
which was about 1974 or 1975, or some-
thing like that, I just do not think it
has evolved as we have moved forward.

There are other aspects of this that I
do not want to go through a lot of rep-
etition dealing with. There are things
that I have not articulated, but never-
theless I think are important that:we
consider. Other people may have, and
maybe I can give a little different
viewpoint to it relative to some of the
matters pertaining to it.

Some of these deal with the issue of
whether or not it is going to lower any
cost to business. There have been hear-
ings numerous times in which there
have been representatives of the Amer-
ican Insurance Association and they
have clearly made known that this bill
is not going to affect insurance rates.
There have been studies over the years
that indicate that really product liabil-
ity costs are a negligible part of the
overall cost relative to business.

The Conference Board survey of risk
managers of corporations show that
product liability costs for most busi-
nesses are 1 percent or less of the final
product. A Rand Corp. study found that
only 9 out of every 1,000 manufacturers
were named in any product liability
suits in any given year. The survey
states that available evidence does not
support the notion that product liabil-
ity is crippling American business.

I am going to talk a little further. I
want to reserve the time for some of
the others that will be coming to the
floor, so I suggest the absence of a
quorum.

I ask unanimous consent that the
time be equally charged for the quorum
call.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. GORTON. Mr. President, I ask
unanimous consent that the order for
the gquorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. GORTON. I ask unanimous con-
sent that the Senator from Pennsylva-
nia be permitted to speak as if in
morning business. For how long?

Mr. SPECTER. Ten minutes.

Mr. GORTON. To be equally divided
on this current debate.

The ACTING PRESIDENT pro tem-
pore. Is there objection? There being
none, the Senator from Pennsylvania is
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recognized to speak in morning for 10
minutes.

Mr. SPECTER. I thank the Chair and
I thank my colleague from Washington
for permitting this 10 minutes as if in
morning business in the absence of any
proceeding pending before the Senate
on the issue of product liability.

HEALTH CARE

Mr. SPECTER. Madam President, I
have sought recognition for a few mo-
ments this morning to talk about an
important report from the General Ac-
counting Office on the cost relating to
the administration of President Clin-
ton’s health care program.

When the President submitted legis-
lation, ranging some 1,342 pages, Sen-
ator HARKIN and I—Senator HARKIN
being the chairman of the Appropria-
tions Subcommittee on Labor, Health,
Human Services, and Education, and I
being the ranking member—submitted
a letter, dated November 30, 1992, to
the Comptroller General, Charles
Bowsher, asking for a cost estimate on
the administration of the Clinton
health care program. This was re-
quested because of the complexity of
the Clinton health care program.

By letter dated June 15, 1994, the
General Accounting Office responded
and, in effect, said that they could not
verify the administration cost of $5.4
billion over a 5-year period because the
Office of Management and Budget,
which had prepared the cost estimate,
was doing so out of the range of their
ordinary responsibilities. And, to quote
directly from the conclusion of the Of-
fice of Management and Budget, they
stated the following:

OMB staff did not provide us complete in-
formation about the underlying assumptions
they used to estimate the Federal costs for
the Health Security Act [HSA] startup and
administration. The staff of OMB stated that
they did not follow their normal budget esti-
mating process. They made the budget esti-
mates in a short timeframe and based them
on proposed legislation that did not have re-
sponsibilities for some of the functions clear-
1y defined. OMB staff said they did not docu-
ment their estimating assumptions and were
reluctant to discuss the details of their
work.

Madam President, I suggest to you
that this OMB report on estimating
cost is very important because of the
obviously tremendous costs associated
with administering the Clinton health
care plan.

When I first read the Clinton plan, I
was surprised at the number of agen-
cies, boards, and commissions which
were created, and asked a staff mem-
ber, Sharon Helfant from my office, to
prepare a list. Instead of preparing the
list, Sharon Helfant prepared a chart,
which I have talked about on the Sen-
ate floor before, but it is worth review-
ing today, because, at a glance, it
shows the enormous complexity of
President Clinton's health care pro-
gram.
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Every box in red is a new agency,
board, or commission. There are 105 of
those red boxes on this chart. Every
box in green is an existing bureau or
agency which is given a new adminis-
trative job. There are 47 existing agen-
cies which are given new tasks.

This chart appeared in a full-page
spread in the Washington Times on De-
cember 22, 1993. It was also used by
Senator DOLE in his reply to President
Clinton's State of the Union speech in
late January. As a result, the White
House issued a release that the chart
was inaccurate, notwithstanding the
fact that in every one of these boxes
there is a specific page reference to the
Clinton health care plan.

It is obvious, on the face of this kind
of a complex administrative bureauc-
racy, that the Clinton health care plan
is going to be enormously costly to ad-
minister.

That is the reason Senator HARKIN,
in his position as chairman of the Sub-
committee on Labor, Health, Human
Services, and Education, and I, as
ranking Republican, asked for this cost
estimate.

The General Accounting Office has
the responsibility to provide to the
Members of Congress information to
analyze, corroborate, or dispute figures
which are released by the administra-
tion.

I must say, Madam President, that it
is distressing to note in the GAO report
that the Office of Management and
Budget, which prepared these cost esti-
mates, did not have any real basis for
its determination and would not pro-
vide GAO with the available backup
material which estimated the cost to
be $56.4 billion. This estimate, on its
face, is not worth very much because of
the underlying inadequacies of the
analysis.

The GAO report shows that the OMB
decisions were made, and, as it says
here:

The staff was given a very short time
frame to develop the estimates. The staff
said that they did not document the assump-
tions they used and, in our discussions with
them, they [the OMB staff] would not fully
discuss the details of their estimating strat-
egy.

The GAO report further discloses
that:

OMB did not provide cost estimates for
each detailed Federal administrative func-
tion.

And further in the report:

OMB staff did not determine the Federal
full-time-equivalent employee requirements
for the HSA implementation,

That is the implementation of the
statute.

At this juncture, we all know that
many committees of the Congress are
working very hard to try to come for-
ward with legislation, and it is obvious
that the cost factor is very important
in our congressional determination. So
I call on OMB, the administration, and
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the President to come forward with
some realistic estimate as to what the
cost will be.

It is my thought, and the thought of
many other people, that this kind of
administrative bureaucratic setup,
with 1056 new agencies, boards, and
commissions, and new jobs for 47 exist-
ing agencies, is going to cost billions of
dollars.

That is why I have introduced alter-
native legislation, Senate bill 18, which
retains our current health care sys-
tem—a system that provides the best
health care in the world to 86.1 percent
of the American people. My legislation
targets the specific problems: Coverage
for the 37 million Americans now not
covered; portability—that is when a
person changes jobs; coverage for pre-
existing conditions; and factors which
will lead to cost reduction by dealing
with, for example, low-birth-weight ba-
bies, children who are born weighing a
pound, 18 ounces, 20 ounces, by provid-
ing prenatal care, When those children
come into the world, they are human
tragedies carrying scars with them for
their entire lives. Each child costs an
estimated $150,000 by the time he or she
leaves the hospital. So it involves
multibillion-dollar costs to a health
care system. My bill, Senate bill 18,
deals with other savings on terminal
care costs and on managed health care.

It is my hope we will pass health care
legislation this year. As I have said on
the Senate floor, I agree with the
President’s objective of providing
health care insurance for all Ameri-
cans. But I do not agree with the mas-
sive, cumbersome bureaucracy which
he has proposed. I think the adminis-
tration has a duty—an absolute, posi-
tive, mandatory duty—to tell us what
this proposal is going to cost. That is a
threshold question.

There are many questions which we
cannot answer as to how the plan is
going to play out. But as to what the
bureaucracy will cost, they ought to
tell us. When the General Accounting
Office makes a report and says that
OMB has provided an inadequate basis
for a cost estimate of $56.4 billion—not
that $5.4 billion is chopped liver; it is a
lot of money—then OMB and GAO
should not have the ability to do the
estimate. They did not outline their as-
sumptions. They did it in a short time-
frame. They have no basis for the fig-
ure which they have come to. Congress,
therefore, cannot have confidence in
their estimates on the cost of the Clin-
ton health proposal.

So I am hopeful we will yet have
some realistic appraisal by the admin-
istration. I think if and when we ever
get the true figure, it is going to be an
enormous cost which will further un-
dercut the viability of the President's
health care program.

Madam President, I ask unanimous
consent that a copy of the letter from

Footnotes at end of article.
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Senator HARKIN and myself to Mr.
Bowsher, dated November 30, 1993, and
a copy of the GAO report dated June 15,
1994, be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

U.S. SBENATE,
COMMITTEE ON APPROPRIATIONS,
Washington, DC, November 30, 1993.

Mr. CHARLES A. BOWSHER,

Comptroller General, General Accounting Of-
fice, General Accounting Office Building,
Washington, DC.

DEAR MR. BOWSHER: We are writing con-
cerning the recent introduction of the
Health Security Act, the President's com-
prehensive legislative proposal to extend af-
fordable health care coverage to all Ameri-
cans and to implement reforms to improve
the quality and efficiency of the health care
system. While we concur in the broad objec-
tives outlined in the plan and look forward
to working with the President and the rel-
evant legislative committees, we believe
that a careful analysis of all aspects of the
proposal is essential.

As the Chairman and Ranking Member of
the Senate Appropriations Subcommittee
which has jurisdiction over funding for dis-
cretionary health programs, we are particu-
larly interested in an analysis of the federal
costs required to set up, administer and sup-
port the programs authorized in the legisla-
tion. This analysis is especially important
given the action by the Congress to freeze
discretionary appropriations over the next 4
years. We, therefore, request that the Gen-
eral Accounting Office conduct an in depth
analysis by agency of the federal costs of ad-
ministering the new health care system, and
of fully funding the new and expanded au-
thorizations of discretionary programs out-
lined in the legislation. The study should
also examine the impact of these expendi-
tures on overall health care spending.

Your prompt attention to this request is
appreciated.

Sincerely,
ToM HARKIN,
Chairman,
Labor, HHS and Education Subcommittee.
ARLEN SPECTER,
Ranking Member.
U.S. GENERAL ACCOUNTING OFFICE,
Washington, DC, June 15, 1994,

Hon. ARLEN SPECTER,

Ranking Minority Member, Subcommittee on
Labor, Health and Human Services, Edu-
cation, and Related Agencies, Committee on
Appropriations, U.S. Senate.

DEAR SENATOR SPECTER: In November 1993,
the President released his detailed legisla-
tive proposal for national health care re-
form, The proposed Health Security Act
(HSA) is a comprehensive plan to provide
universal health insurance for a broad range
of services. The President's 1995 budget re-
guest to the Congress includes a $5.4 billion
estimate of the federal expense to start up
and administer the proposed new health care
system over 6 years.

Concerned about how the administrative
costs of implementing the proposed new
health care system would be funded, given
the limit Congress placed on discretionary
appropriations,! you asked that we deter-
mine what justifications the administration
used to support the federal administrative
cost estimates that appear in the President's
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1995 budget. Specifically, you asked that we
identify the federal administrative functions
that were considered and determine the un-
derlying assumptions used to derive the esti-
mated costs. On April 29, 1994, we briefed
your staff on the results of our work.

In summary, the Office of Management and
Budget (OMB) identified the federal func-
tions required to implement the proposed
HSA and estimated the federal administra-
tive costs of starting up and supporting
these functions over 6 years. OMB staff said
that pricing out the proposed HSA was dif-
ficult. The staff attributed the difficulty in
estimating the federal administrative costs
to primarily two factors: (1) decisions had
not been made about what entity would
carry out some of the functions and (2) the
staff was given a very short time frame to
develop the estimates. The staff said that
they did not document the assumptions they
used and, in our discussions with them, they
would not fully discuss the details of their
estimating strategy. As a result, we could
not reconstruct the information for you.

FEDERAL ADMINISTRATIVE COSTS TO
IMPLEMENT HSA

OMB was responsible for identifying the
federal administrative functions to imple-
ment the proposed HSA and for developing
the administrative cost estimates that ap-
pear in the President’s fiscal year 1995 budg-
et. Normally, OMB does not independently
prepare cost estimates for proposed legisla-
tion.? In this instance, however, OMB's budg-
et examiners, not the executive branch de-
partments or agencies, estimated the federal
administrative costs for the administration.
Moreover, while these estimates of federal
costs appeared in the President’s fiscal year
1995 budget, preparing them was conducted
outside OMB's normal budget estimating
processes.? OMB staff stated that they were
asked to estimate the cost of the proposed
bill in a very short time frame. Also, there
was some uncertainty about whether some of
the functions under the proposed new health
care system would be carried out by the fed-
eral government, the states, or the proposed
alliances. OMB staff stressed that these fac-
tors made estimating the federal administra-
tive costs very difficult.

FUNCTIONS IDENTIFIED AND ANNUAL COSTS
ESTIMATED FOR 6 YEARS

OMB staff identified the specific detailed
federal administrative functions required
under HSA and estimated the implementa-
tion cost of these functions rather than by a
department or other entity such as the Na-
tional Health Board (NHB) that would be re-
sponsible for the function. OMB did not pro-
vide cost estimates for each detailed federal
administrative function. Instead, OMB
grouped the detailed administrative func-
tions and provided us annual federal cost es-
timates by four functional categories: (1) In-
formation Systems and Quality Assurance,
(2) Monitoring of States and Alliances, (3)
Program Oversight and Financial Manage-
ment, and (4) Transition to the New System.
The estimates are of new or add-on costs.
Table 1 shows, by these four functional cat-
egories, OMB’s estimates of the federal ad-
ministrative costs for implementing HSA
over 6 years. Estimates of federal adminis-
trative costs for 1995 through the year 2000
totaled $5.4 billion. OMB staff did not deter-
mine federal full-time-equivalent employee
requirements for HSA implementation.



June 29, 1994

CONGRESSIONAL RECORD—SENATE

14953

TABLE 1.—PROPOSED HEALTH SECURITY ACT—OMB'S ADMINISTRATIVE COST ESTIMATES FOR FEDERAL FUNCTIONS

[Dallars in millions]
Functional categories ik 1995-2000
u 3
1995 1996 1997 1998 1999

hlumaim Systems and Quality A ! $915 $95 $4 $81 $81 $81 $1.30
nnwms and Alliances 40 92 174 241 m bk ] 1,098
g'lll and anml Management ¥ 7 178 194 226 226 230 1131
Tmmﬂnu to the New 1 521 126 353 7 8 1,868
Total, HSA start-up md dministrati 1.219 892 1,188 901 586 598 5,444

1 HSA specifies that the Federal Government would help develop and maintain a heaith information network; establish a National Quality Management Program; provide technical assistance to alliances, states, and health plans; and set

stlndcds 1o implement privacy

vacy protections, malpractice reforms, and administrative simplification measures.
2 Under HSA, the Federal Government would oversee key state and alliance functions. The Federal Government would monitor alliance financial

ts of alli ); ensure thal plans and alliances conform to appli-

{ audi
cable regulatory muimma make certain that employers make premium contributions and provide insurance through qualified plans; oversee the administration of premium targets; monitor and audit employer subsidies; and back up

state guarantee funds

3 Federal leswlsM;’t’ under IISA would include development of rules and standards for the overall financial oversight of the new mhu;‘ The anclllg ms::lmll oversight :.u:clms including update of the comprehensive benefits

package, examination
1lus1“r:Im and fraud and abuse pmetnme

dmlwmmt of rules for health plans, monitoring of alliance g P

Ith care prices and expenditures, and supporting anti-

Federal Government would help states mlw the transition to the new system. The Federal Government would administer planning and starl-up grants, issue standards for health plans during the transition, process state waivers,
and administer 3 national risk pool for the uninsured during the period prior to phase-in of universal coverage.

Source: Analytic Perspectives, Budget of the United States Government, fiscal year 1995; and OMB staff,

In discussions with us, OMB staff added the
following qualifiers to the federal cost esti-
mates they developed for HSA start-up and
administration:

Administrative costs associated with pro-
viding health security cards are not included
in the estimates because OMB staff assumed
this would be an alliance function rather
than federal function.

Start-up costs are reflected in the first 2
years (1995 and 1996).

The $1.279 billion estimate for 1995 costs
was designated PAYGO.* OMB staff told us
that this was done because the estimated
costs would exceed the discretionary spend-
ing cap for that year. The administration
suggested that revenue from a tobacco tax
would be used to fund these costs.

NO RECORD OF ESTIMATING ASSUMPTIONS

OMB staff told us that they did not docu-
ment the assumptions they used to estimate
federal costs for HSA start-up and adminis-
tration, and they would not reconstruct the
information for us. In discussions with us,
OMB staff provided sketchy information
about the assumptions used to cost-out the
detailed federal administrative functions
they identified in the proposed HSA. In some
cases, they extrapolated from existing func-
tions. Where they extrapolated or used proxy
measures, however, they did not disclose any
dollar values associated with their analyses.
Furthermore, they did not provide any infor-
mation on analyses they conducted that
showed the difference in magnitude, if any,
between the proxies they used and the pro-
posed federal administrative functions. OMB
staff provided some information about their
estimating assumptions and the rationale
they used in costing out the federal adminis-
trative functions for implementing the pro-
posed HSA (see enclosure).

In conclusion, OMB staff did not provide us
complete information about the underlying
assumptions they used to estimate the fed-
eral costs for HSA start-up and administra-
tion. The staff stated that they did not fol-
low their normal buuget estimating process.
They made the budget estimates in a short
time frame and based them on proposed leg-
islation that did not have responsibilities for
some of the functions clearly defined. OMB
staff said they did not document their esti-
mating assumptions and were reluctant to
discuss the details of their work.

To identify the federal functions and deter-
mine the estimating assumptions the admin-
istration used, we met with staff from OMB
and the Department of Health and Human
Services (HHS).> HHS officials told us they
had no involvement in estimating the federal
costs and did not know what estimating as-
sumptions OMB used. As agreed with your

staff, we did not attempt independently to
estimate the federal costs of administering
the proposed new system or measure the im-
pact of the expenditures on overall health
care spending. Also, we did not evaluate the
appropriateness of the estimating assump-
tions used. We conducted our work from Feb-
ruary to May 1994 in accordance with gen-
erally accepted government auditing stand-
ards.

OMB officials reviewed a draft of this cor-
respondence and offered some technical
changes. We made the technical changes as
appropriate.

We are sending copies of this correspond-
ence to the Chairman of the Subcommittee
on Labor, Health and Human Services, Edu-
cation and Related Agencies, Senate Com-
mittee on Appropriations, and the director of
the Office of Management and Budget. We
will also make copies available to others on
request.

Please contact James O. McClyde, Assist-
ant Director, at (202) 512-T119, if you have
any questions about this letter.

Sincerely yours,
SARAH F. JAGGAR,
(For Mark V. Nadel, Associate Director,
National and Public Health Issues).

Enclosure.

PROPOSED HEALTH SECURITY ACT—INFORMA-
TION OMB PROVIDED ABOUT ESTIMATING AS-
SUMPTIONS THEY USED TO CoST OUT FED-
ERAL ADMINISTRATIVE FUNCTIONS

(By functional category)

Information Systems and Quality Assur-
ance:

About 60 percent of 1995 costs is for start-
up of this function.

Standard-setting would be a major part of
this function.

The federal government would not build
new data systems because existing systems
can be expanded.

Private sector data systems that could be
used include Blue Cross and Blue Shield's
electronic claims system.

Analogues considered in pricing this func-
tion were resources of the Health Care Fi-
nancing Administration (information sys-
tems) and the Social Security Administra-
tion (system resources), and data from the
Agency for Health Care Policy and Research
(quality management data) and the Aid to
Families With Dependent Children program
(quality control data).

NHE will probably contract out any addi-
tional work it is responsible for under this
function.

DOL’'s responsibilities would be very small.

Monitoring of States and Alliances.

About 50 to 75 percent of 1995 costs would
be for standard-setting.

Most of the total cost would be for federal
staff to monitor alliances and employers.

It is not very likely that DOL would have
to take over corporate alliances, so a very
small cost was included for readiness.

Program Oversight and Financial Manage-
ment:

About 10 percent or less of 1995 costs would
be for start-up.

Many main NHB functions would be in-
cluded.®

Some standard-setting would be included
along with ongoing activities such as updat-
ing the benefits package.

Most of the costs would be for federal staff,
including a small HHS staff to monitor
health care prices and expenditures” and the
HHS Inspector General's office to conduct
fraud and abuse reviews.

It is not very likely that HHS would have
to take over alliances, so a small cost was
included for readiness.

Transition to the New System:

About 90 percent of the costs would be as-
sociated with setting up and administering a
national risk pool and for grant administra-
tion.

FOOTNOTES

1'The Budget Enforcement Act of 1990 (BEA) con-
tains procedures designed to enforce the deficit re-
duction agreement. The act divides the budget into
two mutually exclusive categories: (1) discretionary
programs and (2) direct spending. The act also pro-
vides pay-as-you-go (PAYGO) procedures for legisla-
tion affecting direct sp or receipts. For 1991
through 1995, among other provisions, the act limits
discretionary spending. The Omnibus Budget Rec-
onciliation Act of 1993 extended the discretionary
spending limits through 1998.

20MB s responsible for cost estimates used in the
President’s budget and for enacted legislation to
meet the requirements of BEA, OMB is also respon-
sible for pricing legislative proposals on behalfl of
the administration. However, in fulfilling these re-
sponsibilities, OMB generally relies on executive
branch agencies to prepare initial cost estimates.
OMB budget examiners then review and modify
these estimates as needed.

3Under the normal executive budget formulation
process, beginning in the fall, OMB works closely
with agencies to prepare cost estimates of agency
activities to be incorporated in the President's
budget. As agencies prepare their budgets for sub-
mission to OMB, they maintain continuing contact
with OMB budget examiners. OMB also provides
agencies detailed instructions for preparing submis-
sions through Circular A-11, This process is more
fully described in appendix I of A Glossary of Terms
Used in the Federal Budget Process (GAO/AFMD-
2.1.1).

4Under BEA, PAYGO requirements stipulate that
any new legislation that increases direct (manda-
tory) spending or decreases receipts be deficit neu-
tral (that is, not increase the deficit). For discre-
tionary programs, the act establishes discretionary
spending caps or limits. These measures are de-
signed to reduce or limit the growth in the federal
budget deficit. BEA rules require that new accounts
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or activities be categorized ir, consultation with the
House and Senate Committees on Appropriations
and the Budget.

5We interviewed officials from HHS' Offices of the
Assistant Secretary for Program Evaluation and As-
sistant Secretary for Ma and Budget

SOMB did not use analogues/proxies for estimating
NHB costs. They assumed a staff of about 30 people
and one auditor per alliance for financial monitor-
ing. OMB officials talked about the Federal Reserve
Board and the Securities Exchange Commission as
possible models for costing-out the NHB financial
management responsibilities.

7The Health Care Financing Administration al-
ready publishes some health care price data.

Mr. SPECTER. I thank the Chair,
and again I thank my colleague from

Washington.
1 yield the floor.

PRODUCT LIABILITY FAIRNESS
ACT

The Senate continued with the con-
sideration of the bill.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. HEFLIN. Parliamentary inquiry;
what is the remaining time for each
side? 1

The ACTING PRESIDENT pro tem-
pore. The time remaining to the Sen-
ator is 9 minutes, I am told.

Mr. HEFLIN. How much is on the
other side?

The ACTING PRESIDENT pro tem-
pore. They have 18 minutes.

Mr. HEFLIN. I will yield 3 minutes to
the Senator from Iowa [Mr. HARKIN].

The ACTING PRESIDENT pro tem-
pore. The Senator from Iowa is recog-
nized for 3 minutes.

Mr. HARKIN. Madam President, I
thank the Senator for yielding me the
3 minutes. I did have a longer state-
ment in opposition to this bill.

Let me just summarize it very brief-
ly. I will take time, hopefully after this
next cloture vote at 10 o'clock, to ex-
pound more fully upon my opposition
to the elements that are in this so-
called product liability reform bill.
And I am hopeful, of course, that at 10
o'clock, when the vote occurs, we will
have sufficient votes to, again, keep
the debate going.

For many years, there have been
those who want to take away the cen-
turies-old protections that the little
person has against powerful forces. The
centuries-old doctrine that people have
to act wisely and prudently and with
due care and concern, and that people
will be held responsible if they act
recklessly and carelessly in their man-
ufacture of articles is to be thrown out
the window with this bill.

For years, the proponents, who want
to do that, have been saying we have
not had a chance to debate it. Now we
have a chance to debate it. Now they
want to cut off debate. They want to
invoke cloture so those of us who have
amendments to offer to the bill, and
Senator LAUTENBERG and I do have a
very meaningful amendment to offer to
this bill, will be foreclosed from offer-
ing those amendments &cnd debating
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them because of the rules under clo-
tare.

So I find that just one of the double
standards that the proponents of this
bill are using. Because, Madam Presi-
dent, this bill in itself sets up a double
standard. There is one standard if you
are a manufacturer, if you are a busi-
ness concern, a corporation; another
standard if you are just one of the lit-
tle people of this country who happens
to get injured by a product.

Under this bill, as it is designed right
now, let us say an airliner crashes and
the next of kin sues. There are limits
on what that person can recover for
surviving family members, for exam-
ple. But let us say if it was, to use an
example, American Airlines—I hate to
pick them out; I just picked out an air-
line—they could go back and sue Boe-
ing Aircraft with no limits. So in terms
of a business suing another business,
there are no limits as to what they can
sue for in terms of product liability.
But for the little person, they put the
limits on.

The ACTING PRESIDENT pro tem-
pore. The Senator has spoken for 3
minutes.

Mr. HARKIN. That is just one of the
double standards in this bill. I have
several more. I hope after the 10
o'clock vote, I will be able to expound
more fully on the double standards in
this bill.

The ACTING PRESIDENT pro tem-
pore. Who yields time? The Senator
from West Virginia.

Mr. ROCKEFELLER. Madam Presi-
dent, I did not hear entirely the words
of the Senator from Iowa, but those
that I did hear were stunning because
he indicated that it was the proponents
of the bill who were trying to stall de-
bate and cause a filibuster.

Everybody knows and has known
from the beginning, and the opponents
of this bill have made known from the
beginning—the Senator from Alabama
and the Senator from South Carolina
have made it clear from the begin-
ning—that they were going to fili-
buster the bill. In fact, we had a meet-
ing yesterday in the majority leader’s
office in which one of the Senators on
the opponents' side was asked what
would they do now that we had agreed
to try to remove the FDA amendment
and the FAA amendment, thus taking
away many of the issues that women in
particular were concerned about. The
majority leader asked what will this
particular opponent do? And he said: I
will continue to talk.

This is a classic, absolute, ultimate,
total filibuster on the part of the oppo-
nents. My dear friend from Iowa, whom
I am devoted to, made one of the most
remarkable statements I have ever
heard. I hope everyone in this body will
take some time to think again about
the question that we have to answer at
the cloture vote scheduled for 10
o’clock. It is really very simple. That
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is, will we reward obstructionism? Or
will we not? Obstructionism equals fili-
buster. Filibuster is what this bill has
been facing for the last 8 years since I
have been in the Senate, and 13 years
that this bill has been a matter of
hoped-for discussion.

This Senator said almost nothing
yesterday in the debate because there
was not any debate. The Senator from
Alabama referred to this being an ex-
tended debate. There has been no de-
bate. There has been no debate. The
Senator from Washington has not de-
bated. He is a master debater. He
knows the bill. He has not debated at
all. I have not debated. I have said al-
most nothing. The Senator from Con-
necticut has debated hardly at all. He
simply has made some points about the
bill. And the reason is because there is
a filibuster against this bill.

The question is, Will the Senate be
able after 13 years to understand that
this is a filibuster that we are trying to
vote down so that we can get to the bill
to discuss amendments which might
improve the bill and defeat amend-
ments which would hurt the bill, where
the Senator from Connecticut and this
Senator, and the Senator from Wash-
ington would be very helpful?

The question in this vote is not
whether to say a flat yes or a flat no to
the bill before us today, which is the
Product Liability Fairness Act. That
can only be answered if and when the
Senate can undergo an open, straight-
forward process in which any of our
colleagues can offer suggestions on a
way to improve the legislation. We are
not at the point of even putting amend-
ments to the bill. Even the FDA
amendment, which is cared about so
strongly by 8o many, cannot be re-
moved until we obtain cloture. So I
just hope that my colleagues really do
understand our situation.

To be clear about the situation we
are in right now, the chief sponsors of
this bill realized in the course of yes-
terday's debate on this bill that the
prevailing sentiment on one of the pro-
visions known as the FDA-FAA sec-
tion, section 203, was that it would be
deleted from the bill. We acknowledged
the view—those of us who support the
bill—and the reasons that those views
are felt so strongly. As a result, we en-
tered into discussions with our col-
leagues, the distinguished Senator
from North Dakota and the distin-
guished Senator from Illinois, who
have led the effort steadily, stoutly,
steadfastly and with great value to re-
move this section from the bill.

When we, the sponsors, decided we
should support that change, we worked
out an understanding that we would
support their motion to strike FDA
and FAA. But, once again, we were
thwarted even on yesterday and pre-
vented from making the change to the
bill pending before us until we came to
another cloture vote, which ripens at
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10 o’clock. We could not even debate
the bill yesterday.

Mr. DORGAN. Will the Senator
yield?

Mr. ROCKEFELLER. I yield to the
Senator from North Dakota.

Mr. DORGAN. Madam President, I
appreciate the Senator yielding for a
comment and a question. As I under-
stand the position of the Senate at this
point, we are discussing the amend-
ment which I offered last evening,
along with my colleague, Senator
MOSELEY-BRAUN. That is the business
before the Senate at this point, and the
Senate is scheduled to take a cloture
vote at 10 a.m.; am I correct, Madam
President?

The ACTING PRESIDENT pro tem-
pore. The Senator is correct.

Mr. DORGAN. Let me just make a
couple of additional points—if the Sen-
ator will continue to yield—about this
amendment. It was November when
this piece of legislation moved through
the Commerce Committee. That is
some long while ago. When it did, the
day it moved through the Commerce
Committee, I spoke to the Senator
from West Virginia and told him then
that I would not support this piece of
legislation on the floor, with section
203 as drafted in it.

1 felt very strongly, as I do now,
about saying to someone we are going
to set up a new shield and a new test,
if you are, God forbid, injured somehow
by a medical device or a pharma-
ceutical drug, and you seek compensa-
tion for that because you believe some-
one else was responsible—in this case
the manufacturer of the device or
drug—and you file a suit under this
legislation as it is currently written,
the response is, ‘“‘Well, the FDA ap-
proved it. We have no further liability
here.”

I could give you a notebook full of
cases where the FDA has approved a
drug or medical device that was later
found to be defective or faulty. We
ought not injure the rights of individ-
uals in this country with a new shield
and a new protection for manufactur-
ers. This bill says we are going to in-
crease the height of the bar now and
requires victims to prove fraud and
misinformation has occurred by the
manufacturer with respect to FDA ap-
proval or the FAA approval. That
makes no sense to me. My position re-
mains that I will not support this legis-
lation with this section in it.

I inquire of the Senator from West
Virginia. We are in a catch-22 position
now. I have offered an amendment to
strip this section of the bill, a section
that I think is a terrible section. The
amendment apparently is not to be
acted on before 10 o'clock. I would ask
unanimous consent, but I will not be-
cause I understand it has already been
requested, that we hold the vote on
this amendment before the cloture
vote. My understanding is that has
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been requested and there was an objec-
tion.

The ACTING PRESIDENT pro tem-
pore. That is correct.

Mr. DORGAN. It really does no good

* to repeat that. My point is, we have an

amendment that, as I understand, the
manager of the bill and the ranking
member have said they will accept.

Mr. GORTON. That is correct.

Mr. DORGAN. So as this bill ad-
vances, if it advances, they will accept
stripping section 203 from the bill and
the bill will advance without this sec-
tion in it.

Mr. GORTON. The Senator from
North Dakota is correct.

Mr. DORGAN. My preference would,
obviously, be that we dispose of this
amendment before the cloture vote. I
understand the legislative procedure
that we now follow and the cloture
vote is going to occur at 10 and we are
not able to dispose of this.

But I want to be certain of the dis-
cussion we had yesterday that the
manager and the ranking member un-
derstand what I understand: That if
this bill advances, that this bill will
advance with a legislative provision
that will strike section 203 because this
amendment that I have offered is ger-
mane, so it will exist even after cloture
and must be disposed of by the Senate.

My understanding is if the bill ad-
vances and if we dispose of fhis legisla-
tion that the ranking member and the
manager of the bill are going to be sup-
porting the striking of section 203.

Mr. GORTON. If the Senator will
yield, the Senator's amendment strikes
sections 203 (b) and (c¢) of the amend-
ment and not only the Senator from
West Virginia and I——

Mr. ROCKEFELLER. I have yielded
to the Senator.

Mr. GORTON. We will support that
amendment, but I have undertaken to
persuade members on this side who will
agree with me to do so as well. I think
I can say with confidence that the
amendment will be successful.

The ACTING PRESIDENT pro tem-
pore. Senator ROCKEFELLER is control-
ling the floor at this moment. He is
recognized.

Mr. ROCKEFELLER. I thank the
Senator from North Dakota. I would
like to make a point that the majority
leader, Senator MITCHELL, acknowl-
edged on Friday—this is in the Con-
GRESSIONAL RECORD—that the pro-
ponents of the bill were asked to file
the cloture motion because of the cer-
tainty that the bill would be filibus-
tered. That is what the majority leader
said.

So for my colleagues who are listen-
ing and to their associates throughout
this and other buildings, let me reit-
erate that this bill would reduce the
average 5 years that a person waits to
get compensated for a crippling injury
of some sort. We are trying to reduce
that, we are trying to help the victims
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and take some of the money away from
the lawyers to give it to the victims,
and we are being filibustered.

In any event, I would like at this
point to yield 2 minutes to the Senator
from Pennsylvania. o+

The ACTING PRESIDENT pro tem-
pore. The Senator from Pennsylvania
is recognized for 2 minutes.

Mr. SPECTER. Madam President, I
thank my colleague from West Vir-
ginia.

I believe that the filibuster should be
very, very sparingly used. In a democ-
racy, we function on 51 percent or a
simple majority. But as we all know,
some may not understand watching on
C-SPAN or in the galleries, where there
is a filibuster in the U.S. Senate, it re-
quires 60 votes to shut off debate to
move ahead to consideration of the
merits of legislation.

I believe that a filibuster ought to be
very, very sparingly used on major pol-
icy matters and constitutional issues
to protect the rights of the minority
from an unfair majority.

I believe on the current face of this
bill with a commitment by the man-
agers to eliminate the provisions re-
stricting punitive damages from the
Food and Drug Administration and the
Federal Aviation Administration, that
we ought to proceed to consider the
bill.

I voted against cloture yesterday to
continue the debate because I thought
it was important that those provisions
be removed.

I wish to say that I have some sub-
stantial reluctance to see legislation in
any area which involves case law deter-
mination where the courts for decades
and really centuries have in a form of
incrustation made decisions in an area
like product liability. I have litigated
in the field and have had occasion to
read extensively in the field. There is a
wisdom, a common law wisdom, which
comes from the judicial process that
really cannot be matched by what we
do in the legislature. In Congress,
where we have bills and hearings and
markups, very frequently only a Sen-
ator or two at the hearings, which is a
very difficult process to have the kind
of analysis which the courts have ren-
dered.

I have great reservations about the
underlying bill. I make no commit-
ment how I am going to vote on the un-
derlying bill. I have filed a series of
amendments.

I am very concerned about the provi-
sions with respect to workman's comp
and subrogation interests, very con-
cerned especially in the area of cata-
strophic injury and to the joint and
several liability issue. I have had some
indications from the managers of a
willingness to consider my amend-
ments. But I think in this posture on
this matter we ought not to require 60
votes but ought to go back to the
democratic process of 51 votes. With
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the managers' assurances that these
provisions as to punitive damages will
be removed, I intend to support the clo-
ture motion.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Who yields time? The Senator from
West Virginia.

Mr. ROCKEFELLER. I yield to the
Senator from Connecticut—how much
time do the proponents have?

The ACTING PRESIDENT pro tem-
pore. Four minutes.

Mr. ROCKEFELLER. Two minutes.

Mr. LIEBERMAN. Fine.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut is
recognized for 2 minutes.

Mr. LIEBERMAN. I thank the Chair
and I thank my colleague.

Madam President, one of the most
ill-understood aspects of our product li-
ability system is how it affects the
international competitiveness of our
American manufacturing companies. I
want to set aside, for a moment, the ef-
fect on innovation, and just focus on
how our product liability system,
which is uniquely generous, affects
U.S. manufacturers simply with re-
spect to sales of existing products.

It is often argued by opponents of
this bill that our product liability laws
cannot be a competitive disadvantage
to U.S. firms because, in this country,
all competitors here are subject to our
laws, and abroad, all competitors are
subject to foreign laws. The problem
with this argument is that it is not
true. The underlying assumption of a
level playing field in each market is
false.

As Prof. Aaron Twerski, one of the
Nation’s premier scholars in tort law,
told the Senate Commerce Committee,
under so-called modern or interest
analysis choice of law doctrines, a U.S.
manufacturer can be sued in the United
States, under U.S. laws, for injuries re-
sulting from a product manufactured
here, even if the product was sold
abroad in a foreign country and the
person injured was a foreign citizen in
that country. As Professor Twerski tes-
tified, “U.S. manufacturers may be
held to higher and more costly product
liability standards in both U.S. and for-
eign markets than their foreign coun-
terparts.”” Obviously, this puts U.S.
companies at a cost disadvantage when
selling in foreign markets since they
will have to insure against the possibil-
ity of lawsuits brought by foreign pur-
chasers in U.S. courts, while foreign
competitors do not have to bear simi-
lar insurance costs with respect to
sales in that country.

In addition, it is simply much harder
to take discovery—and hence to obtain
a successful judgment—against a for-
eign manufacturer. While a U.8. court
can obtain documents and testimony
easily from a U.S.-based manufacturer,
discovery procedures in foreign coun-
tries are much more limited, and usu-
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ally involve replies to written interrog-
atories. Ironically, the less U.S. pres-
ence a foreign manufacturer has, the
easier it will be to shield its docu-
ments.

The same can be said when it comes
time to enforce judgments. In the Unit-
ed States, a U.S. claimant can obtain a
judgment against a U.S. company sim-
ply by getting a court order. The court
can even order seizure of assets to en-
force payment. U.S. claimants and
courts do not have similar tools avail-
able against the assets of foreign man-
ufacturers abroad. Foreign courts can
refuse to honor U.S. judgments by find-
ing that the U.S. court lacked jurisdic-
tion or that insufficient evidence ex-
isted to support the judgment. The
practical expense of hiring a foreign
lawyer to attempt to collect a U.S.
judgment further frustrates collection.
This gives foreign manufacturers a real
advantage vis-a-vis U.S. manufacturers
when it comes to avoiding collection of
tort damages.

Our tort liability system has had one
other impact on the ability of claim-
ants to collect judgments from foreign
manufacturers. Professor Twerski told
the Commerce Committee that the
United States has been unable to get
foreign countries to agree to a treaty
to enforce American judgments abroad
because of foreign countries’ low re-
gard for U.8. tort judgments, which
they view as out of control. Ironically,
our supposedly proplaintiff system may
actually be hurting claimants when it
comes to suing and collecting from for-
eign companies.

One other point needs to be made.
When our product liability system
drives manufacturing offshore or even
into thinly capitalized U.S. based com-
panies, claimants do not necessarily
come out ahead. The risk of covering
the cost of an injury will be transferred
from the manufacturers to the pur-
chasers in both settings, either because
the assets of the foreign manufacturer
are not subject to U.S. jurisdiction or
because the thinly capitalized company
seeks protection in bankruptcy. Either
way, all our product liability system
has accomplished in that setting is to
reduce the amount of compensation
available to injured claimants. That
can hardly be considered a pro-
consumer result.

Passage of S. 687 would help to miti-
gate these disadvantages for American
companies and American consumers. A
fair and balanced product liability sys-
tem is in the best interests of all Amer-
icans.

Madam President, we are coming
again to one of those moments of truth
which test not only the issue at hand
but the openness and fairness of this
body. The fact is we saw it last year in
this Chamber and we saw it again yes-
terday. The majority of Members of the
Senate want to reform the product li-
ability laws of our country. They un-
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derstand that too many consumers are
not treated fairly under these laws.
They have to wait too long; that if
their injuries are small, they tend to be
overcompensated because of the pres-
sures in the system to settle. If their
injuries are large, they are too often
undercompensated; that the current
system eats away at our competitive-
ness and our manufacturing base and
the creation of jobs.

We can disagree or argue about the
particular remedies, but a clear major-
ity of the Senate wants to reform our
product liability laws. The question
that we are going to answer at 10
o'clock in this cloture vote is whether
we are going to give that majority the
opportunity to work together and do
just that. It has consequences for peo-
ple's lives, people’s jobs and the future
of our economy.

Second, we are in a posture now that
I think suggests the difficulties and
unreasonableness. The sponsors of this
bill have tried to be fair every inch of
the way, and yesterday as the vote
went on and as we heard from our col-
leagues and we listened to them, we
understood that there is substantial
opposition to section 203, Senator DOR-
GAN has a motion to strike. We wanted
it voted on.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Mr. LIEBERMAN. I ask my colleague
for an additional 30 seconds.

The ACTING PRESIDENT pro tem-
pore. The Senator from Connecticut
has asked for an additional 30 seconds.

Mr. ROCKEFELLER. The Senator
has that time.

Mr. LIEBERMAN. I thank the Sen-
ator.

Senator DORGAN's motion to strike,
to take this objectionable provision
out of the bill, is before us. All of us
who are sponsors support that motion.
We are trying to be reasonable, and yet
those who oppose the bill are blocking
a vote before 10 o'clock because they
think in that way some who want this
section out of the bill will not vote for
cloture. I say to my friends, if cloture
is adopted, the pending issue will be
the motion to strike 203 and we will
adopt it, so please vote for cloture,

I thank the Chair.

The ACTING PRESIDENT pro tem-
pore. Who yields time?

Mr. ROCKEFELLER. I yield the re-
mainder of the proponents’ time to the
Senator from the State of Washington.

The ACTING PRESIDENT pro tem-
pore. The Senator from Washington is
recognized.

Mr. GORTON. Madam President, the
vote we are about to take is the crucial
vote on product liability for this Con-
gress. The product liability bill which
would very likely be passed if cloture is
invoked is certainly not all this Sen-
ator would have liked, but he and oth-
ers have given their assurances of sup-
port for the motion to strike and those
assurances will be kept.
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Even so, this bill will represent a
step forward toward greater fairmess,
toward greater productivity in our
American economy and toward a great-
er degree of justice, less spent on trans-
actional costs, less of the costs of the
system going to actual victims. It is a
good and forward looking proposal to
reform our legal system. It should be
passed. It can only be passed if 60 Mem-
bers vote in favor of cloture.

The ACTING PRESIDENT pro tem-
pore. The Senator’s time has expired.

Mr. HEFLIN. Parliamentary inquiry,
Madam President.

The ACTING PRESIDENT pro tem-
pore. The Senator from Alabama will
state it.

Mr. HEFLIN. How much time re-
mains?

The ACTING PRESIDENT pro tem-
pore. The Senator has 5 minutes.

Mr. HEFLIN. What about the oppo-
nents’ time?

The ACTING PRESIDENT pro tem-
pore. Their time has expired.

The Senator is recognized.

Mr. HEFLIN. I yield myself such
time as I may need. Senator HOLLINGS
I think may want to make some re-
marks.

I look around. It gets down to this—
and I have said this before, but I want
to reemphasize it and maybe say it a
little differently. It is basically, is this
a fair bill? And when you consider the
overall situation, see the language that
is in it, and how this word or that word
is changed with an idea of giving an ad-
vantage, giving an advantage to the de-
fendant, the manufacturing company,
the insurance company, it just comes
to it that it is an unfair bill.

Basically, No. 1, if it is a fair bill,
why do they exclude businesses and
eliminate commercial loss? The biggest
verdicts have been in the business
arena, punitive damages and others—
Texaco, Pennzoil, for example. But this
bill does nothing about that. But the
fellow who loses a finger, who is a vio-
linist, or who loses a leg who is a soc-
cer player, about which we hear so
much today, whose livelihood is taken
away from him, the provisions of this
bill apply to him, and they are de-
signed throughout to restrict his rights
to recover.

It is almost inconceivable that some-
one would come up with an idea that
they can take your life insurance pol-
icy proceeds away from your widow
and your children if you are killed as a
result of an accident. Now, that is just
unconscionable, but there is uncon-
scionable language throughout.

You pay health insurance. Maybe you
work for the Government or are an em-
ployee and pay a portion or maybe you
work and pay it all, and you have spent
over the years thousands and thou-
sands of dollars. You are in a hospital
today, with costs like they are, for a
month recovering, or you can pass
away, yet they are allowed to deduct—
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not the jury. The jury knows nothing
about this and are told nothing about
it—but the court, after the verdict is
rendered, is obligated under the law,
under the provisions that are applica-
ble, to deduct that $100,000 or whatever
the hospital bill is from your economic
damages. Then, if you had a disability
payment or anything else, they elimi-
nate that under these provisions and
deduct it from you.

Now, what is fair about that? It is
just unconscionable to me that people
would write that in it, but they do it
under collateral benefits. They think
nobody will read the definition of what
collateral benefits means, so therefore
they get by in the fine print.

Now, arguments have been made
here, very forcefully—and he has done
a remarkable job, Senator ROCKE-
FELLER, in his advocacy, Senator GOR-
TON, Senator LIEBERMAN and others,
but they argue, all right, what we need
to do takes b years.

I support procedures to bring about
the expeditious handling of cases. I
support alternate dispute resolutions.
But let us do that separate and not
have all of this garbage and unfairness
that is in the bill.

Thank you, Madam President.

Mr. MITCHELL addressed the Chair.

The PRESIDING OFFICER (Mrs.
MURRAY). The majority leader.

ORDER OF PROCEDURE

Mr. MITCHELL. Madam President, I
ask unanimous consent that there be 5
minutes more of debate equally divided
between Senator HEFLIN and Senator
ROCKEFELLER and that the vote occur
at 10:05 a.m.

The PRESIDING OFFICER. Is there
objection? Without objection, it is so
ordered.

Who yields time?

Mr. ROCKEFELLER. Madam Presi-
dent, we have 2%2 minutes for each side.

Mr. HEFLIN. Madam President, I
yield 30 seconds to the Senator from
Iowa.

The PRESIDING OFFICER. The Sen-
ator from Iowa, Mr. HARKIN, is recog-
nized.

Mr. HARKIN. Madam President, I
thank the Senator for yielding 30 sec-
onds.

I want to respond to my friend from
West Virginia on the issue of the clo-
ture vote. I ask my friend from West
Virginia, are we not debating the bill?
Are we not offering amendments? This
bill was brought up on Friday. We have
offered amendments. We are offering
amendments. Also, we are voting on
them. But, no, the proponents of this
bill filed a cloture motion right at the
beginning.

Give us a week to debate it. Give us
a week to offer amendments. The pro-
ponents of this bill know that, if clo-
ture is invoked, we have 30 hours total
to debate and amend this bill. We can
spend a week to 10 days on Whitewater,
can we not? We can do that. But we
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cannot spend a little bit of time
amending this bill. That is why we
ought to vote to sustain the debate.

Mr. ROCKEFELLER. Madam Presi-
dent, I again defer to the majority
leader. The Senator knows full well
that the majority leader said the rea-
son the cloture petitions had to be filed
was because there would be a filibuster
by the opponents.

Mr. HARKIN. We are just simply
amending the bill.

The PRESIDING OFFICER. Who
yields time?

Mr. ROCKEFELLER. I yield myself
2% minutes, or whatever time is left.

I really do urge my colleagues to re-
ject the obstructionism, to reject the
filibuster. I think that this is a test of
the Senate. Do we have the will to
stand up to a small minority in a de-
mocracy when we have more than a
majority of the Senate which wants to
act its will on this bill? Will our Sen-
ators say to the people of our respec-
tive States that now you are limited to
only 2 years from the point of your in-
jury in order to bring suit and that,
under this bill which we are advancing,
that would be changed entirely to the
advantage of the victim?

Our bill will allow injured persons to
sue up to 2 years from the point of the
discovery of the injury and the cause of
the injury. Many injured people would
benefit from this change.

Our bill will give more attention to
the victims than to the pockets of law-
yers. Facts have shown clearly over the
yvears that the trial lawyers and the de-
fense lawyers are getting more money
in this process than are the victims
who are injured and who have to wait
an average of 5 years to receive com-
pensation. Even after 5 years, 39 per-
cent of these injured parties will re-
ceive no financial reward whatsoever.

This is a terrible injustice. It is being
blocked by a few people who have tre-
mendous power, who are able now for
the 13th year to bring the business of
this Senate to an absolute halt on this
subject, to filibuster the Senate.

I appeal to my colleagues, to their
sense of fair play, to their sense of rea-
son, to their sense of fairness to the
victims, that we support the motion
for cloture.

I thank the Chair.

Mr. HEFLIN. Madam President, the
issue that Senator ROCKEFELLER and
others make is expedited court proce-
dures. Let us cut back the backlog and
the congestion and the time that it
takes. That is an issue that we ought
to agree on. We can support it, and we
can take measures to approach it.

He mentions alternate dispute reso-
lutions. 1 think we are agreeable to
most alternate dispute resolutions. But
let us do that separately and not with
all of this unfair language, this fine
print, this design to take away the
rights of the poor person, the injured
person, the woman, the child, the el-
derly. Let us put all of the unfairness
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that exists herein, let us separate this.
It has one or two good points in it. You
have that combined with all of the
damage and other things that it does.
It is just not a bill that ought to be
adopted at all.

There is no issue here pertaining to
savings on business because, clearly,
the insurance premiums are not going
to be affected. Clearly, it shows in the
studies that there is no competitive-
ness problem here. The whole issue
comes down to fairness. And I say to
you that this is an unfair bill.

The PRESIDING OFFICER. The time
of the Senator from Alabama has ex-
pired.

Mr. SIMPSON. Madam President, I
want to commend the sponsors of this
legislation for their tenacity. Senator
GORTON and Senator ROCKEFELLER
have been absolute stalwarts in their
efforts to bring this bill to the floor.
Both are very effective legislators.

However, I counsel my colleagues to
consider carefully the consequences of
our vote today.

If cloture is invoked, this bill or a
similar version will very well be en-
acted into law. That disturbs me great-
ly.
Each Congress which has considered
this, or similar proposals, has chosen
not to enact such sweeping changes to
existing law. I think that such a pru-
dent course has been due to the realiza-
tion that there are simply these areas
of State law into which the Federal
Government should not intrude.

We have heard a great deal of
thoughtful and powerful debate on the
floor of the Senate today and yester-
day. It should be clear, Madam Presi-
dent, that for each example that has
been given of an “‘abuse’ in the current
system, there are equally persuasive
and powerful examples of how the sys-
tem has worked quite well.

The current products liability laws
do result in efforts to make products
safer and do ensure that people have
proper recourse to damages when and if
they are injured.

Certainly, there are occasions to
“fix"* a problem.

I am concerned, however, that this
“fix"—S. 687—is far too extreme for
what amounts to variance in the laws
of some States.

That is an important distinction,
Madam President.

Some States’ products liability laws
may, in fact, lead to unfair results.
However, the debate on this legislation
has fallen far short of convincing me
that ‘‘all’’ State laws are flawed.

Madam President, we do not need a
“Federal fix" for this area of State
law. b

I would conclude my comments today
by asking my colleagues a simple and
direct question: Are we prepared to tell
the State juries in our own States that
we do not have faith in their common
sense and judgment?
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If we allow this legislation to be en-
acted, that is just what we will be
doing. We will be telling our own con-
stituents that we know better—we, not
they, know best how to achieve ‘‘fair-
ness' in the State courts. I do not be-
lieve we can, in good faith, make or be-
lieve in that statement.

I urge my colleagues to vote against
cloture on this legislation.

Mr. MATHEWS. Madam President,
for some time now, it has been clear
that the present product liability sys-
tem is in need of serious reform. In
fact, there is serious question whether
this hodgepodge of law, questionable
claims, outrageous judgments, and eco-
nomic roadblocks can be called a sys-
tem in any commendable sense. I want
to compliment Senator ROCKEFELLER
for his leadership in addressing the
product liability morass. And I urge all
our colleagues to join with him to pass
S. 687.

In taking this legislation up, Madam
President, we must acknowledge that
much of the quarrel generated by this
bill is between defendants’ lawyers and
plaintiffs’ lawyers. I believe we should
avoid taking sides in that argument by
concentrating on what the current
product liability situation does to soci-
ety, business, injured consumers, and
the economy.

It seems to me, Madam President,
that product liability statutes ought to
facilitate three general goals. First, to
enable consumers injured by manufac-
turers’ negligence to be compensated
promptly and proportionally. Second,
to penalize manufacturers and sellers
who perpetuate faulty merchandise
upon consumers, who as a rule know
less about the product than the people
who make it. And third, to reign in the
unscrupulous manufacturer with the
jeopardy of legal action.

In other words, statutes should join
and clarify responsibility and liability
for both consumer and manufacturer.
To a great extent, the system that ex-
ists now does neither.

What we have is a self-perpetuating,
self-feeding litigation machine that de-
vours billions of dollars a year. These
costs drain resources that could be
used to advance our economy. But even
worse, they are only one aspect of the
economic penalties inherent in our
product liability predicament. Others
include closed plants, laid-off workers,
discontinued products, and products
that are never developed because of ac-
tual and anticipated liability litiga-
tion. In dozens of industries ranging
from aviation to pharmaceuticals, the
United States is losing part of its com-
petitive advantage and part of its in-
centive to innovate because the threat
of untamed product liability damages
is forever at our throats.

In many cases, that threat amounts
to what I call graymail of American
business. Take the case of Polyloom
Corp. in my native Tennessee.
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Polyloom makes carpet yarn. The com-
pany was added to a product liability
suit involving a schoolboy who tripped
over a floor covered by a carpet con-
taining its yarn.

Polyloom’s president put the situa-
tion very well:

Our lawyer advised us that we could not
have any liability in such a case, but he also
told us that we likely would not be able to
extract ourselves from the lawsuit until just
prior to trial or at the trial. When we ap-
proached the plaintiff's lawyer with the
facts, we were asked to pay several thousand
dollars for the privilege of getting out of
something in which we did nothing wrong.

The company refused to be extorted
and eventually was dropped from the
suit—after it had incurred the expense
of depositions, petitions, and litiga-
tion. Regrettably, Madam President,
this kind of jobbery is common in the
product liability process. Plaintiffs
threaten a company with the expecta-
tion of higher insurance premiums, pu-
nitive damages, and loss of reputation
unless it pays up to make the case go
away. Graymail is becoming part of the
cost of doing business in America.

Let me be clear: Firms that produce
and sell products which do harm should
compensate those who are harmed. But
graymail does not penalize or restrain
unscrupulous manufacturers and sell-
ers. It encourages lawyers, acting in
the interest of their clients, to cast
their biggest net into the widest pool
of potential defendants. It encourages a
fishing expedition to find the deepest
pockets for liability awards. It expands
beyond any reasonable definition the
notion of responsibility and liability on
the part of consumer and manufac-
turer.

This legislation helps to restore rea-
son to a situation that is becoming un-
reasonable for consumer and manufac-
turer alike. It benefits injured consum-
ers by starting the statute of limita-
tions for filing complaints according to
a discovery rule rather than a time-of-
injury rule. It promotes expedited set-
tlement of claims by giving both par-
ties incentives to make and accept rea-
sonable reparations out of court. It en-
courages dispute resolution by an arbi-
trator, reducing the expense and time
of litigation.

In particular, Madam President, this
measure establishes a clear standard to
which manufacturers can be held in as-
sessing punitive damages. It calls for
liability to be determined by acts that
show conscious, flagrant indifference
to consumer safety. I believe that this
provision is especially worthy of note
and support.

It establishes a clear, no-excuses rule
that determines whether manufactur-
ers have gone over the line. When firms
violate that standard, courts and soci-
ety are reassured that punishment by
punitive damages is warranted. I be-
lieve that this standard will result in
tougher punishments for firms that
truly deserve them.
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Overall, Madam President, I am con-
vinced that this measure is worthy for
many reasons. It preserves the right of
justified claimants to compensation for
injury and it enhances their right to
swift and appropriate compensation. It
reduces tremendous direct and indirect
costs to business and our economy. It
removes the speculation and ambiguity
that plague the current system. And it
establishes a much-needed clear stand-
ard for punishing firms that act in fla-
grant disregard of their responsibil-
ities.

I will vote for this legislation, and I
urge my colleagues to do likewise.

Mr. DORGAN. Madam President, I
rise today to offer an amendment to
S. 687, the Product Liability Fairness
Act. As my colleagues know, this legis-
lation would reform tort laws on the
Federal level and make rule changes
that relate to product liability cases. I
believe that some kind of reform with
respect to product liability cases is
necessary and I am willing to support
Federal action in this area. I share the
concerns that many small businesses
have with the current system. Small
businesses are asking for some sort of
attention to product liability issues
and I want to respond to those con-
cerns, namely that fear of liability in-
hibits their ability to conduct their
business and create jobs. I hope the
Congress will pass legislation to ad-
dress these concerns.

However, I have very serious reserva-
tions about provisions in S. 687 which
would provide certain manufacturers
with a defense against any punitive
damages if their product has received
Food and Drug Administration [FDA]
approval or Federal Aviation Adminis-
tration [FAA] certification. It seems to
me that the Congress would be making
a grave error if we gave large pharma-
ceutical companies and aircraft manu-
facturers a defense against punitive
damages and expect that the FDA and
the FAA can provide absolute and per-
fect protection to consumers. Agency
approval and certification of products
is meant to compliment our tort sys-
tem, not replace it. This is especially
true in the area of punitive damages. It
is unacceptable to consumers, espe-
cially to those concerned with women's
health and the safety of aircraft, and
would seriously weaken their rights to
challenge manufacturers who market
defective products. Notwithstanding
the issue of compensating victims, pu-
nitive damages -serve as a necessary
check in consumer product regulation.
My conscience cannot accept this pro-
vision in the bill and I cannot support
this legislation if this provision re-
mains in the bill.

PUNITIVE DAMAGES ARE NOT PART OF THE

LIABILITY PROBLEM

That is why I am offering an amend-
ment that would delete the FDA and
FAA defense provisions on punitive
damages. Although punitive damages
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are rare, they are very necessary when
imposed. The bill in its present form
would protect manufacturers from pu-
nitive damage exposure if their product
is approved by the FDA or the FAA.
The fact is that punitive damages are
not a problem in the present tort sys-
tem. The problem that needs to be ad-

dressed is that there are too many friv-

olous cases filed and settled simply to
avoid a nuisance rather than resolve
whether or not there was fault on the
part of a manufacturer. The nuisance
problem is draining resources and bur-
dening small businesses. I want to ad-
dress this problem and I believe other
provisions in the bill address this issue.
But the FDA and FAA provisions have
no relation to the product liability
problems that need to be addressed.
Rather, they raise serious concerns
about the ability of consumers to rec-
tify unjustifiable behavior by a manu-
facturer.

Punitive damages are imposed in
cases where there is a need to punish
and deter manufacturers whose fault is
conscious or reckless. Punitive dam-
ages are necessary to impose a threat
on manufacturers whose negligence or
disregard for safety are almost crimi-
nal, or worse and are intended to force
dangerous products either off the mar-
ket or require manufacturers to rede-
sign bad products. By eliminating the
exposure to punitive damages for cer-
tain classes of products as the bill pro-
vides, a critical regulating device
which has been used to get bad prod-
ucts off the market would be dimin-
ished.

At issue with this provision is not
simply a matter of individual com-
pensation for negligence. Rather, a
broader social objective is at stake
where the tort system plays a nec-
essary role to hold manufacturers and
Federal agencies in check. The FDA
and FAA provisions in S. 687 provide
protection to manufacturers in the
kinds of cases where it is in the best in-
terest of the public to fight for
consumer protection. ' Examples of
where the FDA and the FAA have
failed to remove dangerous products
are legion. If companies are given a de-
fense from punitive damages because a
Federal agency provides marketing ap-
proval, we are throwing public health
concerns with respect to drugs, medical
products, and aircraft manufacturing
to the wind.

BURDEN OF FEDERAL AGENCIES

It would be naive of the Congress to
believe that any government regu-
latory agency or system could prevent,
stop, or control the marketing of
harmful products. At best, Government
safety standards establish minimum
levels of protection for the public. The
FDA and the FAA have been slow to
act in the face of evidence of harm and
have failed to catch dangers in the
marketplace in the past. Certainly,
similar failures will happen in the fu-
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ture, especially if these agencies are
not given increased resources and en-
hanced authority to monitor product
safety. Even if the FDA and the FAA
were dramatically improved, there will
be cases where harmful products are
approved and negligent behavior on the
part of manufacturers will be the
cause. We need the trot system to help
identify these situations.

A 1990 GAO report found that be-
tween 1976 and 1985, 51.5 percent of the
drugs approved by the FDA had serious
post-approval risks that could lead to
hospitalization, increases in length of
hospitalization, severe or permanent
disability, or death. There are multiple
factors contributing to this phenome-
non. One is that the FDA approval
process is inherently limited; another
is limited resources. However, given
understood limitations, the agency is
very overburdened. In 1979, FDA had a
staff of 8,000. In 1989, after enactment
of 24 new laws increasing the agency's
responsibilities, the staff levels
dropped by 1,000.

In this debate, it is important that
we understand how the FDA approval
process works. The fact is that the
FDA does not do any of its own testing.
Rather, it must rely entirely on data
and test results conducted by the man-
ufacturer. On top of that, the FDA is
one of the very few Federal agencies
that does not have subpoena power—an
important enforcement tool possessed
by all the Federal departments and
dozens of boards and commissions. De-
spite the fact there have been attempts
in the Congress to grant subpoena
power to the FDA, the big drug compa-
nies have fought his legislation vigor-
ously. The pharmaceutical industry
that is now seeking immunity from li-
ability from punitive damages in this
legislation has fought hard to deny ef-
fective enforcement tools to the FDA
that would give us more assurance that
companies are marketing safe prod-
ucts. It seems strange to me that com-
missions like Floral Research and In-
formation, Watermelon Research, and
Vesting and liguidation of Bulgarian,
Hungarian, and Romanian Property
International Claims would have sub-
poena power yet the FDA does not and
the pharmaceutical industry would
continue to fight the same enforcement
powers for the FDA—where much more
is at risk with respect to public safety.

DANGEROUS PRODUCTS WITH FDA APPROVAL

Examples of cases where the FDA has
permitted a manufacturer to know-
ingly market a dangerous during or
medical device are many. Most of us
are aware of the problems caused by
the Copper-7 IUD’s and silicone breast
implants—both FDA sanctioned prod-
ucts which were not only harmful to
the public but are cases in which the
FDA had knowledge of the products'
dangers. There are numerous other ex-
amples where either because of manu-
facturer negligence or because of agen-
cy oversight failure, medical drugs and
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devices were marketed despite serious
health concerns:

Bjork-Shiley heart valve, was sold
with FDA permission between 1981 and
1986 even though both the FDA and the
manufacturer of the valve had evidence
of strut fractures that led to the death
of many patients;

Albuteral, an asthma drug that has
recently been recalled when it was dis-
covered that millions of vials of the
drug were contaminated with bacteria;

Theratronics radiation equipment.
Therac 25, a cancer treatment device,
was found to be associated with five
deaths in 1984 and 1988. Inadequate
FDA bookkeeping allowed the product
to be used until is prohibited its impor-
tation in 1991;

Zomax, versed, and accutance are ex-
amples of drugs where the FDA ignored
data showing potentially serious
health risks; and

The list goes on. But the point of
mentioning these examples is not to
assert whether or not the manufactur-
ers of these products have engaged in
behavior worthy of punitive damage
awards—that issue needs to be left to a
court. Rather, I raise these examples to
point out that the FDA approval proc-
ess cannot be used as a shield for man-
ufacturer disregard for public safety.
Under the FDA approved process, the
agency must rely upon the data and
clinical trials supplied by the manufac-
turer seeking approval. The FDA ap-
proves a product based upon the weigh-
ing of risks versus benefits. It is always
understood that many risks cannot be
detected in the pre-market approval
process and often information about se-
rious safety concerns arise after ap-
proval. The relevant question here is
whether or not a manufacturer has en-
gaged in behavior that warrants liabil-
ity for harm caused by their product,
despite agency approval. It makes no
sense to me to say that we should ex-
clude a role for the tort system to pro-
vide this ‘“‘check' on product safety
regulation. The FDA has numerous re-
sponsibilities, the most important of
which is to protect public safety by
doing its best to identify unsafe prod-
ucts. It should not be shouldered with
the responsibility as the prime enforcer
of reckless behavior that is in flagrant
disregard of public safety.

THE FRAUD EXCEPTION MEANS ESCAPE CLAUSE

The FDA and FAA defense provisions
include a clause which would eliminate
the defense if the manufacturer re-
ceived product approval through fraud
or has not complied with information
sharing requirements to the appro-
priate agency. However, this ‘‘escape
clause’ is far from adequate and does
not change the fact that the actual im-
pact of these provisions will mean sim-
ply that negligent manufacturers will
have more protection in a lawsuit and
in turn a substantially larger burden
will be placed on the consumer to win
damages. Under this legislation, the
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burden is placed on the injured individ-
ual to prove what is required to be sub-
mitted to the agency, and what infor-
mation is relevant and material. Fur-
ther, the FDA and the FAA are not
adequately equipped to take on the ad-
ditional and judicial functions of deter-
mining when corporations will be lia-
ble for punitive damages. In the last
analysis, the consumer will bear the
burden and responsibility to prove that
a company defrauded a Federal agency
with a product before they even have
the opportunity to pursue damages.
Furthermore, consumers will have the
additional burden of having to dem-
onstrate causation between the fraud
and the harm caused under this legisla-
tion. The fraud exception simply places
more and more hurdles in front of vic-
tims.

The results of the fraud exception
and the so-called increased reporting
requirements in this legislation will be
that companies will flood FDA with
massive amounts of information as to
cover their tracks in the event prob-
lems do arise with their product. There
is no requirement that this informa-
tion is usable; companies can just
dump boxes of information and leave it
up to the agency to devote staff to dig
through it. It seems to me that this ex-
ception will create more litigation and
create more battles for lawyers to fight
in liability cases, including an on-
slaught of litigation against the FDA
and the FAA when plaintiffs are seek-
ing to determine whether or not fraud
was involved in the approval process.

How can we expect victims to iden-
tify fraud and prove it when the agency
itself cannot? According to an FDA of-
ficial quoted in a January 1992 article
in the New York Times, the agency has
no effective way of identifying fraud or
serious misrepresentation of test data
by companies. Madam President, I ask
unanimous consent to include this arti-
cle in the RECORD. What assurances
will consumers have that fraud or in-
formation withholding has occurred? It
seems to me that advocates of the FDA
and FAA defense provisions need to
demonstrate what is going to change
overnight at the FDA or the FAA that
will improve the ability of these agen-
cies to identify the fraud and misin-
formation so that this exception would
have any meaning at all.

It must be kept in mind that this leg-
islation would significantly increase
the burden of proof for punitive dam-
ages as well as establish a tighter defi-
nition of behavior subject to punitive
damages than what is currently used in
most States. Under 8. 687, a plaintiff
would have to show, by ‘‘clear and con-
vincing evidence” that ‘‘the harm suf-
fered was the result of conduct mani-
festing a manufacturer’s or product
seller's conscience, flagrant indiffer-
ence to the safety of those persons who
might be harmed by the product.” My
amendment does not affect this provi-
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sion. However, it is important to point
out that the FDA and FAA defense pro-
visions in the bill is designed to protect
manufacturers who would otherwise be
found guilty of this very high stand-
ard—except for the fact that their
product was approved by a Federal
agency such as the FDA or the FAA.

FDA DEFENSE IS NOT NEEDED TO ENCOURAGE

INNOVATION

One of the false claims being made
about S. 687, the Product Liability
Fairness Act, is that one of the bill's
provisions, section 203 which would
grant manufacturers of drugs and med-
ical devices immunity from punitive
damages if their products are approved
by the Food and Drug Administration,
will actually encourage innovation and
increase availability to new drugs and
medical devices. It is being asserted
that because of liability exposure, new
pharmaceutical drugs and medical de-
vices are withheld from the market and
suppressing innovation. There is no
basis in fact for these claims.

It is not true that liability exposure
is preventing people from obtaining
safe and effective life-saving or life-en-
hancing medical devices. None of the
products now being cited as examples
of products that have been withheld be-
cause of liability concerns should be
considered fully safe and deserving of
immunity from product liability
claims. In the committee report of the
Senate Committee on Commerce,
Science, and Transportation on S. 687
(November 20, 1993), Senator HOLLINGS
rebuts a number of these the claims,
including Copper-7 IUD's, which pro-
ponents claim is safe despite over-
whelming evidence to the contrary; Pu-
ritan-Bennett Anesthesia Gas Ma-
chines, which were actually recalled by
the manufacturer and the FDA for
causing deaths and injuries; and Ortho
contraceptives, over which punitive
damages were awarded because the
manufacturer ignored substantial evi-
dence that the product cased renal fail-
ure.

Similar concerns have arise about
another example: implanted shunts
which are used to drain excess fluids
from the brain. The shunt is made from
Silastic tubing, a type of silicone, and
has been implicated in intense inflam-
matory reactions in patients. Madam
President, I ask unanimous consent
that his article be printed in the
RECORD.

Finally, proponents has also asserted
that an AIDS vaccine could not be
marketed because of fears about prod-
ucts liability. According to a recent
Washington Post, the vaccine manufac-
tures are racing to get an AIDS vaccine
to market. The problems vaccine man-
ufacturers are facing in getting their
products to market are a lack of volun-
teers for clinical trials, NOT supposed
fears about product liability. Accord-
ing to the article, there is no shortage
of vaccine candidates; however, the
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AIDS community did not feel that
these vaccines were promising enough
to justify clinical trials in high-risk
populations. In addition, a recent let-
ter from Project Inform lays to rest
that claims of liability exposure is
hampering the development of an AIDS
vaccine. Madam President, I ask unani-
mous consent that the Washington
Post article and the letter from Project
Inform be printed in the RECORD.

The fact is that drug manufacturers
do not need additional incentives in
order to invest more in innovation. Ac-
cording to a Senate Aging Committee
report, U.S., drug manufacturers spend
far more on marketing and advertising,
22.5 percent of revenues, than on re-
search and development, 16 percent of
revenues. The pharmaceutical industry
in the United States does not have an
innovation problem—the problem is
with inflated prices and protecting con-
sumers from dangerous products. The
bill's provisions that would shield drug
manufacturers, under the veil of inno-
vation, is not the kind of response the
American people want Congress to give
the big drug companies.

Clearly, the FDA punitive damage
defense provisions in S. 687 jeopardize
health and safety. These provisions do
nothing to improve availability of safe
medical products. Rather, these provi-
sions remove big pharmaceutical com-
panies and medical device manufactur-
ers from accountability for defective
products.

FAA CERTIFICATION IS SELF-CERTIFICATION

The FAA certification protection for
manufacturers raises similar concerns.
A recent study by the General Ac-
counting Office was very critical of the
FAA’s certification process and found
that the FAA has delegated so much of
its responsibilities for certification
that it has ‘“‘lost its ability to effec-
tively oversee or add value to the cer-
tification process as well as understand
new technologies.” If the FAA has such
serious weaknesses with its certifi-
cation process, why should it be used
as a protection by a manufacturer?
Madam President, I ask unanimous
consent that a copy of this GAO study
be printed in the RECORD.

FAA regulation is ostensibly self-reg-
ulation by aircraft manufacturers. To
rely upon the FAA certification proc-
ess as a defense against liability expo-
sure is nothing less than falling for the
“fox guarding the henhouse’ problem.

CONCLUSION

Why is it that in cases where a com-
pany may be guilty of near criminal
behavior with respect to showing bla-
tant disregard for public safety, we
would want to favor tort rules to bene-
fit the manufacturer and make it sub-
stantially more difficult for the
consumer? That is what these provi-
sions in section 203 of this legislation
accomplish.

If the FDA and FAA provisions re-
main in S. 687, I cannot support the
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bill. As I mentioned above, I want to
support some sort of product liability
reform. That is why I voted favorably
to report this legislation from the
Commerce Committee last fall. But the
FDA and FAA provisions in the bill do
not address the liability concerns that
should be part of this legislation. The
major beneficiary of these provisions is
the large pharmaceutical companies
that want to be protected from liabil-
ity if they show disregard for public
health. Let’s not give them that break
at the expense of victims and public
safety.

I hope that my colleagues will realize
the danger these provisions cause to
public health and support my amend-
ment to remove them from the legisla-
tion. If that is done, I believe that S.
687 will be a bill that those of us who
want to support product liability re-
form which benefits small businesses
will be able to support.

I urge my colleagues to support this
amendment.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

[From the New York Times, Jan. 26, 1992]
QUESTIONS RAISED ON ABILITY OF FDA To
PROTECT PUBLIC
(By Gina Kolata)

Consumer groups and Federal officials are
raising disturbing questions about whether
the Food and Drug Administration has ade-
quate powers to protect the public from dan-
gerous drugs and devices. Recent cases in-
volving silicone breast implants, the sleep-
ing pill Halcion and the sedative Versed sug-
gest that the agency and the public are
sometimes the last to learn of reports of dan-
gerous side effects.

The Federal agency does no testing of its
own, and in making decisions it must rely
entirely on the test results submitted by
manufacturers, Officials of the agency and
consumer advocates both say that the F.D.A.
lacks the subpoena power, which virtually
every other Federal agency has, to obtain
drug company documents when suspicions
are aroused.

Even when people who are harmed by drugs
go to court and their lawyers discover re-
ports of side effects in the companies’ files,
the companies may settle the case on condi-
tion that the reports are sealed. As a result,
years may pass before the drug agency gets
to hear of vital information about hazards.

In the case of silicone breast implants, the
data that caused the Commissioner of Food
and Drugs, Dr. David A. Kessler, to ban im-
plants this month pending a review of their
safety had long been known to the Dow Cor-
ning Corporation. The details were disclosed
to trial lawyers eight years ago, but the drug
agency learned about them only recently be-
cause a court agreement had kept them con-
fidential.

“In view of the recent history with generic
drugs and the data that are reported with
Halcion and that are about to come out with
breast implants, it is hard to say there's not
a problem,” said Dr. Alan Lisook, who is
chief of the clinical investigations branch at
the drug agency. He said he did not see any
immediate solution. Among the disclosures
that have shaken the agency are findings
that some generic drug companies falsified
the tests that enabled them to get their

14961

drugs marketed. Within the last six months
there have also been allegations that major
drug companies withheld safety data from
the F.D.A. In one instance, questions were
raised about the safety of the sedative
Versed after the disclosure of internal docu-
ments from Hoffmann-La Roche Inc., which
makes the drug. In addition, researchers who
were witnesses in a lawsuit and had seen in-
ternal company documents accused the
Upjohn Company, which produces the sleep-
ing pill Halcion, of falsifying and failing to
report data on adverse reactions in its clini-
cal tests. In another lawsuit, against Dow
Corning, the maker of silicone breast im-
plants was accused of misrepresenting its
safety data to the F.D.A.
COMPANIES DENY WRONGDOING

The final verdicts on Halcion and the
breast implants have not been reached. The
companies that make them vehemently deny
any wrongdoing and say their data support
their products’ safety and efficacy.

The Pharmaceutical Manufacturers Asso-
ciation, which represents makers of brand-
name drugs, said it did not perceive a prob-
lem in the F.D.A.'s ability to learn whether
companies misrepresented or failed to report
data. *“To the extent that problems exist, the
F.D.A. can detect them,” said Dr. John
Petricciani, the director for medical and reg-
ulatory affairs at the association.

But officials at the F.D.A. and consumer
advocates say the recent cases spotlight the
agency's limitations in accurately assessing
the safety of drugs and devices. Adverse data
about both Halcion and silicone breast im-
plants were provided by their manufacturers
to plaintiffs’ lawyers but reached the F.D.A.
only by chance.

Drug industry experts say there was no
good way of determining whether the few
cases that have appeared are anomalies or
the tip of an iceberg. But some consumer ad-
vocates have voiced grave concerns that the
companies may have hidden adverse data on
other drugs.

Arthur Bryant, executive director of Trial
Lawyers for Public Justice, a national public
interest law firm, said the situation had seri-
ously endangered patients. ‘‘The entire sys-
tem, where secrecy is permitted, works to
enable companies to maximize profits by
sacrificing peoples’ lives,” he said.

Dr. Sidney Wolfe, director of the Health
Research Group, which is part of Ralph
Nader's Public Citizen consumer advocacy
group, agreed. The F.D.A., he added, ‘‘is ex-
traordinarily dependent on the companies to
be honest.”

“But as the line increases of companies
that have pleaded guilty to criminal charges,
maybe the default position is not to trust
the companies,’ he said.

It might seem that any company that mar-
keted an unsafe drug or device would be
found out as adverse reactions accumulated.
Yet F.D.A. officials say they have seen com-
panies minimize or ignore adverse reactions
in their reports to the agency, even though
those side effects eventually forced the com-
pany to pull the drug from the market and
incur heavy costs.

Dr. Robert Temple, director of new drug
evaluations at the F.D.A., speculates that
companies might grossly play down adverse
reactions to their drugs because of ‘‘wishful
thinking, hopes and dreams’ on the part of
companies that the reactions are not serious.
*The most striking thing we've seen is com-
panies not appreciating the wild horses they
were riding," he said.

In addition, he said, he believes companies
may fear that “if they tell us about it, we'll
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get hysterical and we won't make a reason-
able judgment.”

Dr. Henry Grabowski, an economist at
Duke University who has studied the drug
industry, said financial considerations could
sway a company to play down adverse data.
“Sometimes you can have a mindset that a
drug will be very commercially important,”
he said. “You don’t want to hear bad news
about it. You don't really develop or ac-
knowledge some problems."

F.D.A. officials and consumer advocates
say that the F.D.A. stands virtually alone
among Federal agencies in its lack of sub-
poena power. The Department of Agri-
culture, the Environmental Protection Agen-
cy, the Department of Transportation and
the Federal Trade Commission all have sub-
poena power. Without it, the F.D.A.'s only
stick is to threaten criminal prosecution by
the Justice Department if it finds critical
data have been withheld. .

Dr. Lisook said subpoena power would cer-
tainly help the agency to investigate pos-
sible withholding of data about adverse drug
reactions. ““We can only pursue some cases
to a certain point because there is informa-
tion we can't obtain because we lack sub-
poena power,”" he said. Instead of forcing
companies to produce documents and inter-
nal memorandums to establish whether
there is any wrongdoing, the F.D.A. has to be
certain enough that something is wrong to
persuade the Justice Department to begin a
criminal prosecution.

SBUBPOENA POWER FOUGHT

~ The Pharmaceutical Manufacturers Asso-

ciation, however, opposes giving tike F.D.A.
subpoena power and heavily lobbled against
it when a bill to give the agency that power
was introduced in Congress last year. The
bill failed to win approval after the Sec-
retary of Health and Human Services, Dr.
Louis W. Sullivan, said it would be vetoed.

The F.D.A. also has no good way of finding
fraud or serious, if inadvertent, misrepresen-
tation of data by companies. In its fraud in-
vestigations, Dr. Lisook said, the F.D.A.
scrutinizes the records of individual inves-
tigators who perform studies for drug compa-
nies. On occasion, it has found that the in-
vestigators cheated, even making up all of
their data. This happened with one independ-
ent researcher who studied Halcion, for ex-
ample. But the agency cannot easily detect
the next level of misrepresentation or neg-
ligence, a company's failure to properly re-
port and analyze researcher's data, Dr.
Lisook said.

A discrepancy between case report forms
and company analyses would not ordinarily
be apparent to the F.D.A., Dr. Lisook said,
partly because the agency does not even re-
ceive most case report forms. Since 1984,
when F.D.A. regulations were revised, com-
panies have not been required to submit
most case report forms to the F.D.A. :

Dr. Lisook said the F.D.A. has stumbled
upon companies that accidentally or pur-
posely overlooked adverse reactions in their
reports to the agency. “We can't go to a
company and say, ‘Tell us if there are ad-
verse reactions you didn't submit,’'” Dr.
Lisook said. “We don't have any good meth-
od to determine whether what is on the case
report forms is identical to what is on the
tabular summaries."”

In the case of Halcion, critics who have ex-
amined case report forms in connection with
a lawsuit against Upjohn charge that the
company left out information about adverse
reactions reported on those forms when it
prepared its data analyses for the F.D.A.
Upjohn denies the charges and the F.D.A. is
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currently examining the forms and compar-
ing them to the company's data analyses.

Another source of frustration for the
F.D.A. is the growing tendency of companies
to obtain secrecy orders that seal potentially
damning company documents that are pro-
duced in product liability suits. These orders
prevent the plaintiffs, their expert witnesses,
and their lawyers from ever disclosing what
they learned. The Halcion data were uncov-
ered in a product liability lawsuit that was
settled with a secrecy order.

The Pharmaceutical Manufacturers Asso-
ciation opposes changing secrecy orders to
enable the F.D.A. to be guaranteed access to
company data.

Secrecy orders that keep information on
the safety of drugs and devices from the pub-
lic and the F.D.A., “are an outrage, a total
outrage,” said Mr. Bryant, the public inter-
est lawyer. ‘““These standards for keeping
data from the eyes of the public should be far
higher than they are now,” he said. ‘‘Yes,
there should be secrecy for certain things
like the formula for Coca-Cola. But we are
talking about matters that involve threats
to the public health and safety, matters that
allow the public to evaluate whether the
courts and regulatory agencies are doing
their jobs.”

[From the Lancet, Aug. 29, 1992]
ANTIBODIES TO SILICONE ELASTOMERS AND RE-
ACTIONS TO VENTRICULOPERITONEAL SHUNTS
{By Randall M. Goldblum, Ronald P. Pelley,

Alice A. O'Donell, Debra Pyron, and John

P. Heggers)

INTRODUCTION

Elastomers formed of cross-linked
polydimethylsiloxane, commonly called sili-
cone elastomers, are widely used to make
medical implants and prostheses. Silicone
elastomers are generally believed to be bio-
logically inert, since tissue responses are
usually limited to mild foreign-body reac-
tions. However, over the past 10 years, there
has been increasing suspicion that rare, se-
vere inflammatory reactions to silicone elas-
tomer implants have an immunological
basis. 1, 2 We report evidence that specific
antibody reactivity to polydimethylsiloxane
develops in some patients after repeated ex-
posure to Silastic (Dow-Corning Wright,
Midland, Michigan, USA) shunt tubing.

CASE REPORTS

The first patient was a caucasian girl who
had a low lumbar myelomeningocele re-
paired on the first day of life. A
ventriculoperitoneal (VP) shunt was inserted
at 19 days and revised at 4 months. When the
patient was 6 years old an abdominal
pseudocyst formed around the shunt. A year
later a neck wound from a shunt revision be-
came red, exuded clear fluid, and separated,
exposing the underlying shunt tubing. This
process recurred eleven times over the next 4
years. Similar reactions were seen at sites of
silicone-coated sutures. Cultures from the
wound sites, collected many times over 3
years, and four tissue samples failed to show
any microorganisms, despite use of many
special stains and electronmicroscopy. His-
tology of the inflamed tissue showed
granulomatous inflammation with many
lymphocytes, macrophages, giant cells,
epithelioid cells, and occasional plasma
cells. There was mild hypergammaglobu-
linaemia (IgA 3.24 g/V/ IgG 159 g/1). Serum
samples taken when the child was 9-11 years
old were stored frozen until analysis. At the
ninth shunt replacement (age 14 years) pre-
cautions were taken to cover the track with
intact tissue; it has been well tolerated for
longer than 3 years.
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The second patient was a Latin American
girl who developed hydrocephalus at 9
months. Computed tomography confirmed
hydrocephalus and showed partial agenesis
of the corpus callosum and a Dandy Walker
deformity. A VP shunt was placed and re-
vised when she was 5% years. 2 months later
the shunt was extruded in the same way as
in the first patient. A few months later an
abdominal pseudocyst was noted. Local reac-
tions developed along the shunt, but no
microorganisms were found by culture or
histology. Serum concentrations of IgG (15.4
g/1) and IgM (4.6 g/1) were moderately high
and there was unexplained eosinophilia (1.2
10. sup. 91). The reactions gradually resolved
over 10 days. Serum samples were taken at
the time of admission to our hospital and a
year later.

METHODS

These intense inflammatory reactions sur-
rounding recently implanted Silastic tubing,
in the absence of infection, suggested an
immunological reaction, possibly to the tub-
ing. To investigate this possibility, we devel-
oped an assay to detect antibodies to Silastic
tubing. We also collected samples from five
patients with VP shunts (aged 5-37 years)
who had had no clinically apparent reac-
tions. Four of these patients had had mal-
function of their shunts, requiring at least
one surgical revision. The assay was a modi-
fied enzyme-linked immunosorbent assay
(ELISA) 3 with Silastic tubing as the solid-
phase antigen. 1 ml volumes of serial ten-
fold dilutions (1/10-1/1000) of serum in 0.05
mol/l phosphate-buffered saline, pH 7.1, with
0.05% (by volume) Tween 20 (Sigma Chemical
Co., 5t Louis, Missouri, USA) were incubated
overnight at 20 degrees C in polystyrene test-
tubes with 1 cm sections of surgical Silastic
tubing, sliced linearly to allow full exposure
of inner and outer surfaces. The pieces of
tubing were washed three times with 3-4 ml
buffer, then incubated for 4 h with rabbit
antibody to human IgG conjugated with
horseradish peroxidase (Dako, Carpinteria,
California, USA), washed again, then trans-
ferred to clean polystyrene test tubes. 1 ml
enzyme substrate (0.2 g/l orthophenyl
enediamine dihydrochloride in citrate buffer
with 0.25% hydrogen peroxide) was added to
each tube and the enzyme reaction was al-
lowed to continue for 20 min, then it was
stopped by acidification. The optical density
at 492 nm was measured (EIA reader, BioRad,
Richmond, California). Each experiment con-
tained one serum sample from patient 1 and
a buffer control. Assays were run in dupli-
cate. Optical densities for the buffer controls
were always less than 7% of the maximum
value for serum from patient 1.

To find out whether the IgG binding to
Silastic tubing was specific, IgG was sepa-
rated from the serum of patient 1, by means
of a protein A column (BioRad), and cleaved
into Fc and Fab fragments with papain
immobilised on Sepharose beads (Pierce
Chemicals, Rockford, Illinois). Fab frag-
ments were separated from intact IgG and Fe
fragments, concentrated, and checked for pu-
rity by sodium dodecyl sulphate
polyacrylamide gel electrophoresis. The
binding of Fab fragments to Silastic tubing
was measured by means of the rabbit anti-
IgG or a mixture of anti-kappa and anti-1
ambda conjugates (Dako) diluted 1/500 and 1/
3000, respectively.

We investigated the specificity of IgG bind-
ing to Silastic tubing further by assaying
serum samples previously exposed to tubing
or methylsiloxane-conjugated proteins. 1/10
dilutions of serum were exposed to 1 cm or 2
cm sections of Silastic tubing, as described
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above. The tubing was then removed and a
fresh section of tubing was added to each ab-
sorbed serum. Both sets of Silastic tubing
were processed to determine the amount of
IgG bound.

Methylsiloxane-conjugated proteins were
made by mixing 1 mg crystalline bovine
serum albumin or ovalbumin (Sigma) with 1
ml pyridine in glass tubes previously treated
(“*siliconised’’) with a reactive oligodi
methylsiloxane (Sigmacote, Sigma). The
crystals were sonicated in a bath for 90 min
at 56 degrees C and the mixture was left at 23
degrees C overnight to allow the pyridine to
infiltrate the protein crystals. Varying
amounts (10-1000 mu 1) of the silylating
agents orthobis- (trimethylsilyl) -trifluoro
acetamide (Pierce) or N-trimethyls
ilylimadazole (Supelco, Bellefonte, Penn-
sylvania) were incubated with the protein/
pyridine suspension for 2 h at 56 degrees C
with sonication. The mixture was evaporated
to dryness under nitrogen, and the residue
was suspended in 1 ml Tween-phosphate buff-
er. Control protein complexes were prepared
in the same way, but no silylating agent was
added; these samples were exposed to pyri-
dine in “siliconised’ glass tubes.

The oligomethylsiloxane-protein com-
plexes were then used to absorb serum from
patient 1. About 50 mu g of the complex mix-
ture was incubated with 10 mu 1 serum for 15
min at 37 degrees C in a total volume of 1 ml.
The absorbed serum was then used in the
Silastic tubing ELISA.

RESULTS

In the ELISA for IgG binding to Silastic
tubing, binding of serum IgG from patients 1
and 2 was easily shown at all three dilutions;
serum from VP shunt patients without in-
flammatory reactions and from 9 healthy
adults showed much lower or undetectable
IgG binding (fig 1). To show that the binding
to Silastic was attributable to specific anti-
body, IgG and Fab fragments from patient 1
were compared. Binding of the Fab fragment
(anti-light-chain conjugate) approached that
of intact IgG (fig 2). Fig 3 shows the effect of
incubating serum from patients 1 and 2 and
a normal adult with tubing before assaying
the serum for IgG antibodies to Silastic. In
both patients, most of the IgG able to bind
to Silastic tubing was removed by the
preincubation, though the concentration of
total IgG determined by rate nephelometry
did not change. The amount of IgG able to
bind to Silastic tubing was also reduced sub-
stantially (22-56%) by preincubation of the
serum with protein that had been subjected
to pyridine treatment in silicone-treated
glasswear (fig. 4). Incubation of serum with
proteins treated with increasing amounts of
either silylating reagent resulted in further
decreases in IgG binding. Proteins con-
jugated with a large molar excess (680-1400
moles of trimethylsiloxane per mole of
hydroxyl residues of protein) removed from
the serum 72-81% of the binding activity for
Silastic tubing (fig. 4). The results for the
two different proteins and two different
silylating reagents were pooled, since they
showed no significant differences by ANOVA.

DISCUSSION

Temporary and long-term implantation of
various devices made from silicones has be-
come common medical therapy. Reactions to
there foreign materials are usually re-
stricted to mild fibrosis, 4 but immune mech-
anisms were proposed for some cases of ob-
struction of VP shunts, when inflammatory
cells were detected in the tubing lumen. 5,6
Other evidence from patients and from ex-
periments in animals suggests that the sili-
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cones may not be immunologically inert 2, 3,
7-10 and may elicit inflammatory reactions.

The two patients described here probably
represent unusual complications of VP shunt
placement, but similarities in their histories
suggest common mechanisms. Their VP
shunts were well tolerated at first, but after
surgical revision of the abdominal
pseudocysts and intense subcutaneous reac-
tions developed at the sites of silicone im-
plants and silicone-coated sutures, which
could not be attributed to infections. All
serum samples from both patients contained
IgG that bound to the tubing in greater
quantities than did IgG from normal adults
or other VP shunt patients without inflam-
matory reactions.

The bound immunoglobulin seemed to be
specific antibodies, since the Fab fragment
of IgG also bound to the tubing and most of
the binding IgG was removed by
preincubation with similar tubing or silox-
ane-conjugated proteins. However, we cannot
attribute the local inflammatory reactions
to these antibodies. The granulomas ob-
served in patient 1 are more consistent with
T-cell-mediated immune lesions than with
antibody-mediated reactions.

We have not yet found a formm of
polydimethylsiloxane adequate for in-vitro
testing of cellular immunity in these pa-
tients, though the oligomethylsilane-protein
complexes we used may be useful. The nature
of the silicone antigen that elicits the im-
mune response is not known.

Because therapeutic use of polydi-
methylsiloxane is widespread, the frequency
of immune responses to these materials and
their relation to adverse reactions to sili-
cone implants should be studied further. Bet-
ter understanding of the mechanisms by
which patients become sensitised to
polydimethylsiloxane could facilitate the se-
lection of patients for implantation proce-
dures, and aid in the development of new
synthetic polymers that reduce the risk of
adverse reactions to implantation of impor-
tant medical devices.

[From the Washington Post, June 18, 1994]
NIH DELAYS FULL-SCALE TESTING OF
POTENTIAL AIDS VACCINE
(By David Brown)

The National Institutes of Health yester-
day decided to put off sponsoring a full-scale
AIDS vaccine trial until more promising
vaccines are developed or the two versions
now ready for testing show more laboratory
evidence that they are likely to work.

As a result, vaccine testing in thousands of
high-risk people almost certainly will not
occur for at least two years. By then, en-
tirely different strategies for immunization
could compete head-to-head, something that
would not be possible if the nearly identical
“candidate’ vaccines were tested now.

An advisory committee of the National In-
stitute of Allergy and Infectious Diseases
(NIAID) reached the decision after an eight-
hour public meeting yesterday. The rec-
ommendation was passed on to Anthony S.
Fauci, the institute's director, who imme-
diately accepted it. NIAID oversees virtually
all of NIH's clinical studies of AIDS.

The decision will erode the lead that two
biotechnology companies, Genentech and
Biocine, have in the race to be the first to
develop an effective vaccine to prevent infec-
tion by the human immunodeficiency virus
(HIV). The 28-member advisory panel con-
cluded there was neither compelling sci-
entific evidence nor sufficient enthusiasm in
high-risk communities where volunteers
would be recruited, to justify a trial now.

14963

In a sea of change from their familiar role
of urging early testing of AIDS drugs, sev-
eral AIDS activists advised against starting
a large vaccine trial until there is greater
scientific consensus that the candidates are
very strong. -

“Once we go down this road with a medio-
cre product ... we may never have the
chance to recruit a large number of people
again,"” said Martin E. Delaney of Project In-
form in San Francisco, a member of the advi-
sory committee. He said much of the AIDS-
ravaged gay community is discouraged by
poor results of AIDS treatment drugs, and is
much less likely to volunteer for clinical ex-
perimentation now than in the past.

““We have only one chance to test a vaccine
in a large randomized trial, and this is not
that chance,” he said.

At a news conference after the meeting,
however, Fauci emphasized the decision was
essentially to delay testing the two vaccines,
not to reject them as worthless.

“It is clear that the recommendation of
the [advisory] group is not that there should
be an abandonment of this concept [of im-
mune protection that Genentech and Biocine
have developed],” he said.

Both vaccines employ a protein from the
virus's shell, or ‘‘envelope,” to stimulate an
uninfected person’s immune defense against
HIV. Those defenses are antibodies—bio-
chemicals that specifically target the virus—
and a class of white blood cells that attacks
and kills cells the virus invades immediately
after infection.

The protein in the vaccine, called gpl20, is
made by genetic engineering techniques and
is incapable of causing HIV infection itself.
It is like the crystal of a watch. The watch's
works—in this case, the reproductive ma-
chinery of the virus—form no part of the
vaccine.

Numerous other vaccines are now in devel-
opment. Some involve splicing HIV genes
into another carrier (‘‘vector') virus, such as
vaccine, which is the one used for smallpox
vaccination. Replication of the vector then
releases large amounts of harmless HIV pro-
tein into the body. Some scientists believe
this strategy more closely resembles the real
mechanism of HIV invasion, and will elicit a
more robust defense.

Several panel members said they felt that
a large trial testing a vector vaccine against
an envelope vaccine would be a better use of
time and money than a large trial testing
only two envelope vaccines.

The two gpl20 products have been used in
small studies that allowed researchers to
test their safety and to run numerous blood
tests on volunteers to determine immune-
system effects.

Those studies have shown that gpl20 can
stimulate a person to make antibodies and
can case proliferation of certain types of
white blood cells. In laboratory experiments,
however, those antibodies have not been able
to prevent infection of cells by “wild HIV
virus.

Seven chimpanzees who were given the
vaccines subsequently resisted infection
when HIV was -injected into their blood-
streams. Company representatives pointed to
these experiments as proof of their products’
promise. Many panel members, however,
were unsure how much could be extrapolated
from such a small sample of animals—and
from a species known to respond very dif-
ferently from human beings.

The largest of the gp 120 studies done so
far enrolled several hundred people at high
risk for HIV infection because of their sexual
practices or drug use. During the study,
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three persons—none of whom had gotten the
full course of three shots—developed HIV in-
fection through known routes of exposure.
This did not prove that the vaccines were
useless, but only that a single dose of them
was not protective.

Numerous members of the advisory panel
said that before moving to a larger trial, in-
formation should be learned about these
““breakthrough'’ cases: what subtype of virus
caused them; what their tests of immunity
showed; and how their infections progress.

The panel considered two possible trials it
could have recommended for starting later
this year. One would have required 9,000
high-risk volunteers, divided equally into
three groups who would receive one of the
two vaccines or placebo. It would have had
the power to determine with a high degree of
certainty whether a wvaccine's effectiveness
was 50 percent or greater. Such a study
would take 3% years to run, at a cost of up
to $18 million a year.

The other option, enrolling 4,500 people,
could reliably identify a useful vaccine only
if it was protective T0 percent of the time.
There seemed to be little confidence among
panel members the gp 120 candidates would
perform that well. They concluded such a
study (with a price tag as high as $9 million
a year for two years) was not worth the
money.

A recent survey of a community network
of potential vaccine trial volunteers, set up
under NIH auspices, showed that only 36 per-
cent of gay men and injection drug users
were “very willing” to participate in a vac-
cine trial.

PROJECT INFORM,
San Francisco, CA,

To whom it may concern: Some groups
have suggested that product liability laws
are the principal reason we don't yet have a
vaccine for AIDS. In response, they suggest
that greatly relaxing such laws would result
in quick or immediate marketing approval of
such a vaccine. This is simply not the case.
The principal reason that we don't yet have
an approved AIDS vaccine is that no such
vaccine has demonstrated the ability to pro-
tect humans against the normal routes of in-
fection by HIV, the virus which causes AIDS,
and no vaccine has yet been proven to be
completely safe. No vaccine has yet reached
the stage of testing where product liability
issues are even a significant concern.

Last week, as a member of the NIAID
AIDS Research Advisory Committee, 1 voted
against initiating widescale human testing
of two proposed vaccines for AIDS, products
of Genentech and Biocene, a division of
Chiron Corporation. Liability issues never
once entered the discussion. Instead, the
committee voted against approval of wide
scale testing primarily because the vaccines
hadn’t shown sufficient evidence of efficacy
in initial trials, and secondarily because
some safety questions remain, principally
the question of whether such a vaccine
might accelerate the course of disease in
someone who became infected despite vac-
cination. Because these concerns remain un-
answered, and because of the financial and
human resources costs of the proposed trials,
it was felt that the public interest would be
best served by waiting for the availability of
additional promising wvaccine candidates
which might be tested comparatively. These
two vaccines, despite their weaknesses, are
the products in the most advanced stage of
testing and development of AIDS. Questions
of safety and efficacy are thus larger still for
any other vaccine candidates, which have
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not yet had even the level of human testing
of these two.

There are many possible ways to build a
vaccine for AIDS and I am no position to
argue that one approach is inherently better
than another. Only a graduated, step-by-step
testing process can determine which is the
safest and most effective approach. Product
liability concerns are not presently an obsta-
cle to such testing, which must precede any
marketing approval of a vaccine. Regardless
of product liability concerns, the availabil-
ity of a vaccine for AIDS is many years
away.

MATTHEW DELANEY,
Founding Director.

GAO REPORT—FAA'S CERTIFICATION
PROCESS, EXECUTIVE SUMMARY
PURPOSE

The Federal Aviation Administration
(FAA), which is responsible for certifying
that new aircraft designs and systems meet
safety standards, is faced with the daunting
task of keeping abreast of increasingly com-
plex technologies. Douglas Aircraft Compa-
ny's MD-11 aircraft, for example, relies on
sophisticated software systems to continu-
ously monitor and adjust the hydraulic, elec-
trical, and fuel systems without any action
by the crew. Stating that it is crucial for
FAA to understand new technologies to cer-
tify the safety of ccmmercial aircraft, the
Chairman, Subcommittee on Aviation, House
Committee on Public Works and Transpor-
tation, asked GAO to determine if FAA staff
are (1) effectively involved in the certifi-
cation process and (2) provided the assist-
ance and training needed to be competent in
these technologies.

BACKGROUND

Before introducing a new type of aircraft
into commercial service, a manufacturer
must obtain FAA’'s certification that the air-
craft meets safety standards. Over what is
typically a 5-year process, the manufacturer
must supply FAA with detailed analyses as
well as produce a prototype of the aircraft.
The Federal Aviation Act allows FAA to del-
egate activities, as the agency deems nec-
essary, to approve employees of aircraft
manufacturers. Although paid by manufac-
turers, these designees act as surrogates for
FAA in examining aircraft design. FAA is re-
sponsible for overseeing the designees' ac-
tivities and determining whether the designs
meet FAA's requirements. A 1980 review by
the National Academy of Sciences found that
this delegation system was sound but warned
that FAA was falling behind the industry in
competence. The Academy recommended
that FAA define a structured role for itself
in the certification process and hire 20 to 30
experts to assist staff. FAA concurred with
the findings, noting that it was developing a
program employing experts and was commit-
ted to improving its training program.

RESULTS IN BRIEF

FAA has not ensured that its staff are ef-
fectively involved in the certification proc-
ess. Despite the National Academy of
Sciences’ recommendation in 1980 that FAA
develop a more structured role in the proc-
ess, the agency has increasingly delegated
duties to manufacturers without defining
such a role. FAA now delegates up to 95 per-
cent of the certification activities to manu-
facturers without defining (1) critical activi-
ties in which FAA staff should be involved,
(2) guidance on the necessary level and qual-
ity of the oversight of designees, and (3)
standards to evaluate staff members' per-
formance. As a result, FAA staff no longer
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conduct all of such critical activities as the
approval of test plans and analyses of hypo-
thetical failures of systems. Because FAA has
increased delegation over the last 13 years,
its ability to effectively oversee or add value
to the certification process as well as under-
stand new technologies has been questioned
by internal reviews and FAA and industry of-
ficials.

FAA has also not provided its staff the as-
sistance and training needed to ensure com-
petence in new technologies. While many
FAA and manufacturing officials cAo0 inter-
viewed stated that FAA's hiring of experts to
assist staff is an excellent concept, FAA never
fully implemented the program. FAA identi-
fied a need for 23 experts but has staffed only
8 positions. In addition, FAA has not identi-
fied critical points in the certification proc-
ess that require experts' involvement. As a
result, the experts are sometimes not sought
for advice and are often involved in the proc-
ess too late for them to be most effective.
Also, FAA's training has not kept pace with
technological advancements. GAo found, for
example, that between fiscal years 1990 and
1992, only 1 of the 12 FAA engineers respon-
sible for approving aircraft software at-
tended a software-related training course.
Faa officials acknowledged that inadequate
training over the last decade has limited the
certification staff's ability to understand
such areas of dramatic technological ad-
vancement. As a result, FAA is developing a
new training program. However, the program
may not have the structure necessary to im-
prove the staff’s competence. The program
does not, for example, establish specific
training requirements for staff in their areas
of responsibility.

PRINCIPAL FINDINGS
FAA has increased delegation without ensuring
an effective role for staff

Since 1980, FAA has delegated most certifi-
cation activities to designated manufactur-
ing employees without defining or measuring
an effective role for its own staff. Between
1980 and 1992, the number of designees rose
from 299 to 1,287 (330 percent), while the
number of FAA engineers and test pilots in-
creased from 89 to 117 (31 percent). FAA has
increasingly relied on designees because of a
dramatic growth in its work load caused by
more complex aircraft systems and an in-
crease in such higher-priority duties as issu-
ing directives to ensure the safety of already
certified aircraft. FAA estimated, for exam-
ple, that it delegated approximately 95 per-
cent of the certification activities for the
Boeing T47-400 aircraft. An FAA review in 1989
concluded that the amount of work dele-
gated to designees had reached the maxi-
mum for properly managing the certification
process and that further delegation would re-
duce FAA's ability to understand new tech-
nologies. Another internal review found that
staff were not sufficiently familiar with the
Boeing 747-400's flight management system
to define requirements for testing it or veri-
fying regulatory compliance. Both FAA's
and Boeing’s Certification Directors ac-
knowledged that FAA's approach is too ad
hoc and unmeasured to ensure a minimum
effective level of involvement by FAA.

The National Academy of Sciences raised
similar concerns in 1980. However, FAA has
yet to identify critical activities in which
staff should be involved, set standards gov-
erning the level and quality of the oversight
of designees, or develop measures through
which staff members’ performance can be
evaluated. For example, FAA has not estab-
lished the extent to which it needs to be in-
volved in the development and approval of
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test plans for key aircraft systems. The
Academy concluded that the delegation sys-
tem was sound, in part because FAA retained
the approval of test plans. GAO found, how-
ever, that FAA has delegated the approval of
as many as 95 percent of test plans to des-
ignees. FAA's Aircraft Certification Service
Director has acknowledged the need to bet-
ter define and measure an effective role for
FAA staff in the certification process and
stated that the agency will initiate an effort
to define such a role. Until FAA completes
this effort, questions will remain about the
value that the agency's employees add to the
process.

Staff's competence limited by lack of assistance

and training

FAA has not provided the technical assist-
ance needed to ensure the staff’s competence
in evaluating the latest technologies, FAA
did not fully implement a program in which
experts assist staff during the certification
process. In 1979, FAA identified a need for
over 20 experts in such areas as advanced
avionics but authorized only 11 positions and
staffed only 8. FAA officials stated that the
agency could not attract qualified people but
acknowledged that (1) FAA has not formally
examined the need for additional experts
since 1979 and (2) recent layoffs by manufac-
turers may have increased the pool of quali-
fied individuals. Furthermore, because FAA
has not identified key points in the process
requiring the involvement of experts, their
knowledge is not optimally used. For exam-
ple, two experts were not involved in crucial
early junctures in the certification of the
Boeing T77. After discovering that Boeing
was employing new designs, the two raised
concerns about test requirements. Because of
these concerns, Boeing modified its test pro-
cedures in one case and is currently review-
ing them in the other.

In 1991, a contractor hired by FAA found
that the agency does not have adequate
training for its certification staff in such
areas as composite materials and software
systems. ga0 found that his lack of training
has occurred despite a 1987 internal study
that recommended FAA establish annual
training requirements. Citing the increasing
inexperience of FAA staff—over half of the
engineers with primary responsibility in the
certification of the Boeing T77T have never
participated in a major certification
project—FAA is developing a new training
program. While supporting this effort, Ao is
concerned because it does not establish spe-
cific training requirements or identify tech-
nical training available from universities,
private industry, and other government
agencies.

RECOMMENDATIONS

GAO recommends that the Secretary of
Transportation direct the Administrator,
FAA, to define a minimum effective role for
the agency in the certification process by
identifying critical activities requiring FAA's
involvement or oversight, establishing guid-
ance on the necessary level and quality of
the oversight of designees, and developing
measures through _which staff members' ef-
fectiveness can be évaluated. Gao also rec-
ommends that the FAA Administrator for-
mally examine the need to hire experts in
areas of technological advancement, require
experts' involvement early in the certifi-
cation process and at other key junctures,
establish specific training requirements, and
identify training in new technologies that is
available at universities, industry, and other
government agencies.

AGENCY COMMENTS

Although the Department of Transpor-

tation (DOT) takes the position that FAA
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staff and experts are effectively involved in
the certification process, it concurred in part
with GAO's recommendations. DOT did not
fully concur with the recommendations be-
cause it felt that they would impose rigid re-
quirements dictating the sequence and par-
ticipants at each juncture of the process.
GAO's recommendations are not designed to
impose rigid requirements, but rather to en-
hance the technical competence of FAA staff
and ensure that they add more to the certifi-
cation process. GAO found that FAA needs to
establish basic guidance that describes the
critical activities requiring staff members'
involvement, establishes measures to evalu-
ate staff members' performance, and defines
when experts should be consulted. The lack
of such guidance—combined with inadequate
training—has brought into question the
value added by FAA's activities. An advisory
group of individuals with distinguished avia-
tion backgrounds agreed with GA0's conclu-
sion.

DOT also stated that the delegation system
has been effective. GAO agrees. The current
process results in safe designs largely be-
cause of the efforts and expertise of the des-
ignees. What is less clear, however, is the ex-
tent to which the contributions of FAA staff
materially add to this level of safety. Fi-
nally, DOT maintained that annual training
requirements would be too ‘‘rigid."" GA0o ac-
knowledges DOT's concern and has deleted its
reference to annual requirements in rec-
ommending that staff receive the training
needed to fulfill their certification mission.

Mr. WOFFORD. Madam President, I
rise to oppose S. 687, I believe this leg-
islation would unjustly limit the abil-
ity of consumers to receive full and
just compensation for negligent con-
duct on the part of manufacturers,
while unnecessarily interfering with
State authority in the area of tort law.

Since I came to the Senate in 1991, I
have consistently opposed effort to fed-
eralize tort laws. Under the principles
of federalism, States have historically
established their own tort rules. The
Product Liability Fairness Act would
change that historic practice by estab-
lishing national rules for some, but not
for all, aspects of product liability law.

For example, 8. 687 would prohibit
punitive damages in most cases of
products that receive FDA approval.
Such an exemption would preempt ex-
isting State laws that allow for puni-
tive damages, like Pennsylvania’s. This
bill presents the greatest threat to
woman, the elderly, and the poor.
Women would be severely affected be-
cause many of the more dangerous
drugs and medical devices produced
have a major impact on woman's
health.

Just recently I received a letter from
Karen M. Hicks of Bethlehem, PA, who
like almost 4 million other women, was
the victim of the Dalkon shield, IUD.
Ms. Hicks writes:

I began using the Dalkon Shield in 1972.
Over the next 10 years, I suffered many medi-
cal problems. However, the [* * *] Company
had skillfully and deliberately suppressed
the facts about the havoe it was wreaking on
women's bodies. Neither I nor my doctors
were able to pinpoint the cause of my dam-
age for more than a decade. In 1984, one week
after I was married, I had to have an emer-
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gency total hysterectomy from the cumu-
lative damages I had suffered for so long.
That time bomb finally exploded and robbed
me of my fertility. For all those years, I was
told that my problems were ‘“‘all in my head™
The emotional wreckage is too painful to
talk about. If Congress cares about the
health and safety of women, it will defeat
this legislation.

Proponents of S. 687 will argue that
we must pass this bill to end the litiga-
tion explosion from frivolous lawsuits
resulting in runaway jury verdicts. To
that end, S. 687 would impose the more
difficult standard of clear and convinc-
ing evidence before a jury could impose
punitive damages. Before we impose
such a standard we must first have
clear and convincing evidence that
there is a problem that needs to be
fixed. I am not convinced that that evi-
dence exists.

Madam President, before we take
this step down the road to making it
more difficult for consumers to receive
full compensation for their injuries and
remove important levers of account-
ability that deter manufacturers from
unsafely cutting corners, we must lis-
ten to the many Americans like Ms.
Hicks. And we must respect the impor-
tant strides made by State legislatures
in the area of tort law. We should not
pass this bill.

Mr. COHEN. Mr. President, I rise in
opposition to 8. 687, the Product Li-
ability Act. The bill is an unnecessary
and unwise encroachment on the
States in an area in which they possess
abundant legislative and judicial expe-
rience. The legislatures of each State
have debated product liability issues,
enacted laws, and refined these laws in
accordance with the will of the people
who live under them. Additionally, the
courts of each State have interpreted
these laws, wrestled with the legal nu-
ances, and developed sound bodies of
case law.

This legislative and judicial experi-
ence has produced laws that strike a
careful balance between the needs of
plaintiffs and defendants, between the
needs of consumers and businesses.
These laws ensure that plaintiffs are
redressed for injuries caused by defec-
tive products and ensure that defend-
ants are protected from unwarranted
lawsuits. S. 687 fails to strike the prop-
er balance.

Congress may, of course, impose its
will on the States. As shown by Chief
Justice Marshall's landmark opinion in
Gibbons versus Ogden and by Justice
Holmes's classic dissent in Hammer
versus Dagenhart, the Commerce
Clause is a source of great power for
the Federal Government. Indeed, the
Commerce Clause empowers Congress
to preempt State law to ensure a co-
herent structure to the national econ-
omy—but Congress must exercise this
power with great care. In “The Fed-
eralist,” James Madison notes the deli-
cate balance between the Federal Gov-
ernment and the States, and he warns
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against ‘‘ambitious encroachments of
the Federal Government on the author-
ity of the State governments.’” S. 687 is
such an encroachment.

For over 200 years, principles of fed-
eralism have prevailed as tort law has
remained the province of the States.
During this time, State legislatures
have examined the issues and worked
to pass laws that are fair and just.
Similarly, State courts have scruti-
nized these laws and developed a sig-
nificant expertise as well as a solid
body of jurisprudence. This legislative
and judicial experience has produced
systems that are, on the whole, knowl-
edgeable, stable, and equitable.

Absent an overwhelming need to
alter this time-tested structure, it
should be left alone. The Conference of
Chief Justices agrees. Speaking on be-
half of the Conference of Chief Justices
at a recent Judiciary Committee hear-
ing, Chief Justice Carrico of the Su-
preme Court of Virginia said: ‘‘[T]he
response [to any defects in the system]
should be left to the States where the
power to decide local gquestions has re-
mained for more than 200 years. There
is no reason to believe that the States
will not exercise the power wisely.”

The United States is a nation of
States. The need for the States to exer-
cise their autonomy can be traced from
the Constitutional Convention and the
early days of the Union to the present
day. States play a vital role in promot-
ing the public good and, as in the case
of product liability, are often in a bet-
ter position to fashion a system that is
attentive to the needs of the people.
Thomas Jefferson once wrote, ‘“‘Our
country is too large to have all its af-
fairs directed by a single government.”
This statement applies with particular
force to the field of product liability.

Proponents of S. 687 argue that uni-
formity is essential to product liability
law. Although uniformity is beneficial
in many areas of the law, in the area of
product liability it is not. The federal-
ism embodied in the present system of
product liability law should be valued,
not disparaged. The vague promise of
uniformity should not lead us to lay
waste to State statutes and State com-
mon law. The diversity of State rules
of liability is a strength, not a weak-
ness.

Rather than have the Federal Gov-
ernment create rules for product liabil-
ity, it would be better to continue to
let each State experiment and devise a
system for dealing with the problems
particular to that State. As Justice
Louis Brandeis stated:

There must be power in the States * * * tp
remould, through experimentation, our eco-
nomic practices and institutions to meet
changing social and economic needs. * * * To
stay experimentation in things social and
economic is a grave responsibility. Denial of
the right to experiment may be fraught with
serious consequences to the Nation. It is one
of the happy incidents of the federal system
that a single courageous State may, if its
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citizens choose, serve as a laboratory; and
try novel social and economic experiments
without risk to the rest of the country.

Entering the field of product liability
may be tempting for some, but we
must resist the temptation or, like
Pandora and her husband Epimetheus,
we will regret our actions. If 8. 687 is
passed, the Federal Government will
become forever ensnared in the field of
product liability. In the next Congress,
we will almost certainly have to revisit
the very same issues that we are debat-
ing today. Interest groups will be clam-
oring for changes. At a time when the
crush of legislation is already great,
Members of Congress will have to spend
more time on product liability, leaving
less for health care, crime, education,
and other pressing Federal concerns.

One provision of S. 687 is particularly
striking and particularly troubling.
Under section 4(e), decisions of a U.S.
Court of Appeals interpreting this act
would be binding on all Federal and
State courts within the judicial cir-
cuit. Although the decisions of the
Federal appellate courts should, obvi-
ously, bind the lower Federal courts, it
is an affront to State sovereignty to
have the decisions of Federal courts
bind State courts.

Such a provision is unprecedented.
Two State chief justices have written
that they know of no other congres-
sional legislation using the language
contained in section 4(e). Again, Chief
Justice Carrico of Virginia has stated
that section 4(e) is ‘‘a serious threat to
federalism’ and ‘“‘would reduce State
supreme courts to second class citizens
in the field of products liability law.”
Also, Chief Justice Feldman of Ari-
zona, has stated that ‘““The suggestion
that section 4(e) be included in the
product liability bill is almost offen-
sive to State courts.” He added, ‘‘It is
one thing * * * to defer and another to
be told to obey.” Additionally, Federal
judges whom I consulted have advised
me that section 4(e) is both unseemly
and unnecessary, and it has severe im-
plications for federalism.

Section 4(e) and the litigation engen-
dered by the rest of S. 687 would add to
the Supreme Court’s case load at a
time when its docket is already full. In
the field of tort law, State courts have
proven to be sound arbiters. There is
no need to burden the Supreme Court
with cases involving complex questions
of State and Federal law.

Section 4(e) was included to ensure
uniformity in the field of product li-
ability. But by supplanting State stat-
utory and common law governing the
substantive rules of product liability,
S. 687 would cause uncertainty and
complexity rather than certainty and
clarity. The Conference of Chief Jus-
tices has even commented that “If the
search is for * * * settled law, the goal
will not be achieved through Federal
product liability legislation. S. 687
would preempt all related State law
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and substitute Federal standards, with
changed and untested terms and con-
cepts. * * * A legal thicket is inevi-
table.”

The Product Liability Act would
thwart one of the primary goals of the
civil justice system which, as stated in
Rule 1 of the Federal Civil Rules of
Procedure, is ‘“‘to secure the just,
speedy, and inexpensive determination
of every action.” Both claimants and
defendants would be harmed.

We need a legal system that benefits
all Americans: Consumers, manufac-
turers, workers, and sellers. S. 687
would not create such a system. It
would unnecessarily intervene in an
area best left to the States.

From the beginning of the Republic
to the Civil War to the present day,
federalism has played in important
role in the balance of power in the Na-
tion—in the ability of the people to ex-
press their will. The federalism em-
bodied in the current system of tort
law is valuable and necessary. I am not
convinced that S. 687 will make the
field of product liability more equi-
table, predictable, or efficient. It is
better for States to have the flexibility
to tailor their product liability laws
without Federal preemption.

Finally, Mr. President, I want to
briefly discuss the so-called liability
crisis. For years proponents of Federal
product liability legislation have
claimed that the present system is to
blame for skyrocketing costs, lawsuits
running rampant, and a suffering econ-
omy. They say that this legislation is
necessary because there is a crisis in
product liability cases, but there is not
a crisis.

In reality, product liability claims
declined by 36 percent in the Federal
courts between 1985 and 1991, excluding
the unique claims of asbestos. In State
courts, all tort cases amount to less
than 10 percent of the total case load
and only three-tenths of 1 percent of
all civil cases.

Critics of the present system also
claim that there has been an explosion
in punitive damage awards. It is impor-
tant to note that the vast majority of
States have reformed punitive damage
rules. In the last 25 years, punitive
damages have only been awarded 353
times in product liability cases; 25 per-
cent of these awards were reversed or
remanded on appeal.

While proponents of Federal product
liability standards assert that product
liability cases costs American business
$100 billion a year, the National Asso-
ciation of Insurance Commissioners
pegs the actual figure at about $4 bil-
lion. This figures includes insurance
premiums paid by businesses, actual
damage awards and legal fees. As oth-
ers have pointed out, $4 billion is less
than what Americans spend annually
on dog food. This is well under one-
fifth of 1 percent of retail sales.

In conclusion, Mr. President, after
weighing the claims that a uniform
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body of Federal product liability law
would promote competitiveness
against the costs of abandoning our
well-established decentralized system,
I have concluded that Federal preemp-
tion of State product liability laws
would be unnecessary and unwise. It
would trample the rights of States, dis-
regard their vital experience, impose
blanket rules on regions that have dif-
ferent needs, abrogate the sovereignty
of State courts, and unnecessarily en-
tangle Congress in the field of product
liability. The States have the experi-
ence and have demonstrated the ability
to handle product liability claims.

Mr. HEFLIN. Madam President, as
we conclude debate on S. 687 relating
to product liability legislation, I would
especially like to thank all of those
who have contributed to our efforts to
get the facts before the Senate on this
bill.

I would like to recognize the staff
members of those Senators who joined
our cause and who assisted their par-
ticular Senators. Their tireless efforts
to assist us in researching the various
issues, which were often difficult and
complex, should be recognized and ap-
preciated. I know that they put in a
great deal of overtime at night and on
weekends as we prepared for the floor
debate which has just ended.

I want to thank Kevin Curtin, Moses
Boyd, Claudia Simons, and Jim Drewry
of Senator HOLLINGS' staff; Gene
Kimmelman and Mike Lenett of Sen-
ator METZENBAUM’S staff; Sean Moylan
of Senator BIDEN's staff; Jeff Neterval
of Senator FEINGOLD'S staff; Pam
Smith of Senator MOSELEY-BRAUN'S
staff; Phil Buchan of Senator HARKIN'S
staff; Ken Boley of Senator
WELLSTONE'S staff; Cathy Smith of
Senator SHELBY'S staff; Thomas Moore
of Senator BREAUX'S staff; Greg Rohde
of Senator DORGAN’S staff; Judy
Applebaum of Senator KENNEDY'S staff;
Laura Schiller of Senator BOXER'S
staff; Carlos Angulo of Senator SIMON'S
staff, and Winston Lett of my sub-
committee staff. Each should be recog-
nized for the superb staff work they
contributed on behalf of their individ-
ual Senators.

Ms. MOSELEY-BRAUN. Madam
President, whether the sponsors of S.
687 had been successful in invoking clo-
ture today or not, it is highly unlikely
that this bill would have made its way
to President Clinton's desk for his sig-
nature this year. The House of Rep-
resentatives has not yet acted on its
product liability legislation. This is a
very busy year, and we are rapidly ap-
proaching the end of this Congress. All
of these facts worked to undermine the
prospects for completing action on S.
687 before we adjourn.

The amendment pending to S. 687
when the motion for cloture failed was
an amendment proposed by Senator
DORGAN and I, to strike the ““FDA and
FAA excuse"” provisions from 8. 687. I
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very much regret that the procedural
posturing on this legislation made it
impossible for a vote to occur on our
amendment, as well as on a number of
other amendments that had been pro-
posed prior to the cloture vote. Unfor-
tunately, the U.S. Senate was put in
the position that this bill could not get
the time it deserved.

While the time shortage and the pro-
cedural maneuvering made it impos-
sible for me to vote for cloture today,
I want to make it very clear that I
have voted against cloture on this
issue for the last time. The problems
present in our product liability system
are problems that this body must ad-
dress.

The current system is too slow. The
transaction costs are too high. Given
the fact that markets for products are
now national and global in scope, there
is a good case to be made for a Federal
approach.

That is not to say that I agree with
every provision of 8. 687 as currently
drafted. I do not. Senator DORGAN and
I proposed one amendment to strike
the FDA excuse, and I daresay that had
cloture been invoked I may have spon-
sored or cosponsored amendments to
strike or modify other portions of the
legislation.

Unfortunately, the majority of the
product liability debate this year fo-
cused on whether the Federal Govern-
ment should get involved in this area.
Our focus in the future must not be
limited to whether the Federal Govern-
ment should be involved in product li-
ability reform, but should also address
what standards are appropriate to
apply in product liability actions.

Before I close, Madam President, I
want to thank Senators ROCKEFELLER
and GORTON for this willingness to ad-
dress the issue of the FDA and FAA ex-
cuse. I greatly appreciate their willing-
ness to listen to and act on the con-
cerns Senator DORGAN and I raised, and
I deeply regret that we were not able to
vote on this issue.

Finally, I simply stress that this
issue—the issue of product liability re-
form—has been before the Senate for
over a decade now. I want to state for
the RECORD that I am committed to
seeing that the next Congress acts on a
bill that addresses the problems
present in our current system, that is
fair to consumers, employers, product
sellers, and manufacturers. I believe
that everyone who is interested in our
civil justice system should come to the
table and work with the Commerce
Committee, Senator ROCKEFELLER and
the entire Congress to address and re-
solve the underlying issues.

CLOTURE MOTION

The PRESIDING OFFICER. Under
the previous order, the Clerk will re-
port the motion to invoke cloture.

The assistant legislative clerk read
as follows:
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CLOTURE MOTION

We, the undersigned Senators, in accord-
ance with the provisions of rule XXII of the
Standing Rules of the Senate, hereby move
to bring to a close the debate on Calendar
No. 409, S. 687, a bill to regulate interstate
commerce by providing for a uniform prod-
uct liability law:

Jay Rockefeller, J. Lieberman, John
Glenn, Claiborne Pell, Bob Kerrey, J.J.
Exon, Harlan Mathews, Slade Gorton,
Orrin G. Hatch, Strom Thurmond, Dan-
iel Coats, Judd Gregg, Dirk
Kempthorne, Pete V. Domenici, Larry
Pressler, Kay Bailey Hutchinson,
Frank H. Murkowski,

CALL OF THE ROLL

The PRESIDING OFFICER. By unan-
imous consent, the quorum call has
been waived.

VOTE

The PRESIDING OFFICER. The
question is, Is it the sense of the Sen-
ate that debate on S. 687, the product
liability fairness bill, shall be brought
to a close?

The yeas and nays are automatic
under the rule, and the clerk will call
the roll.

The legislative clerk called the roll.

Mr. METZENBAUM. Madam Presi-
dent, I have a pair with the distin-
guished Senator from Arizona [Mr.
DECoNCINI]. If he were present and vot-
ing, he would vote “yea.” If I were at
liberty to vote, I would vote ‘‘nay.”
Therefore, I withhold my vote.

Mr. FORD. I announce that on this
vote, the Senator from Arizona [Mr.
DECoONCINI] is paired with the Senator
from Ohio [Mr. METZENBAUM].

If present and voting, the Senator
from Arizona would vote “‘aye'’ and the
Senator from Ohio would vote “‘nay."

The PRESIDING OFFICER. Are there
any other Senators in the Chamber
who desire to vote?

The yeas and nays resulted—yeas 57,
nays 41, as follows:

[Rollcall Vote No. 170 Leg.]

YEAS—57
Bennett Faircloth Mathews
Bond Feinstein McCain
Boren Glenn McConnell
Brown Gorton Mikulski
Burns Gramm Murkowski
Byrd Grassley Nickles
Chafee Gregg Nunn
Coats Hatch Packwood
Conrad Hatfield Pell
Coverdell Helms Pryor
Craig Hutchison Robb
Danforth Jeffords Rockefeller
Daschle Kassebaum Sasser
Dodd Kempthorne Smith
Dole Kohl Specter
Domenici Lieberman Stevens
Dorgan Lott Thurmond
Durenberger Lugar Wallop
Exon Mack Warner

NAYS—41
Akaka Cochran Johnston
Baucus Cohen Kennedy
Biden D'Amato Kerrey
Bingaman Feingold Kerry
Boxer Ford Lautenberg
Bradley Graham Leahy
Breaux Harkin Levin
Bryan Heflin Mitchell
Bumpers Hollings Moseley-Braun
Campbell] Inouye Moynihan
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Murray Roth Simpson
Pressler Sarbanes Wellstone
Reid Shelby Wofford
Riegle Simon
PRESENT AND GIVING A LIVE PAIR, AS
PREVIOUSLY RECORDED—1
Metzenbaum,
against
NOT VOTING—1
DeConcini

The PRESIDING OFFICER. On this
vote, the yeas are 57, the nays are 41.
Three-fifths of the Senators duly cho-
sen and sworn not having voted in the
affirmative, the motion is rejected.

Mr. HOLLINGS. Madam President, I
move to reconsider the vote.

Mr. HEFLIN. I move to lay that mo-
tion on the table.

The motion to lay on the table was
agreed to.

MEASURE RETURNED TO THE
CALENDAR—S. 687
The PRESIDING OFFICER. Under
the previous order, S. 687, the Product
Liability Fairness Act, will be returned
to the calendar.

FOREIGN OPERATIONS, EXPORT
FINANCING, AND RELATED
AGENCIES APPROPRIATIONS
ACT, 1995

Mr. MITCHELL. Madam President, I
ask unanimous consent that the Sen-
ate now proceed to Calendar No. 471,
H.R. 4426, the foreign operations appro-
priations bill.

The PRESIDING OFFICER. The bill
will be stated by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 4426) making appropriations
for foreign operations, export financing, and
related programs for the fiscal year ending
September 30, 1995.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Maine?

There being no objection, the Senate
proceeded to consider the bill, which
had been reported from the Committee
on Appropriations, with amendments,
as follows:

(The parts of the bill intended to be
stricken are shown in boldface brack-
ets, and the parts of the bill intended
to be inserted are shown in italic.)

H.R. 4426

Be it enacted by the Senate and House of Rep-
resentatives of the United States of America in
Congress assembled, That the following sums
are appropriated, out of any money in the
Treasury not otherwise appropriated, for for-
eign operations, export financing, and relat-
ed programs for the fiscal year ending Sep-
tember 30, 1995, and for other purposes,
namely:

TITLE I-MULTILATERAL ECONOMIC

ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT
INTERNATIONAL FINANCIAL INSTITUTIONS
CONTRIBUTION TO THE INTERNATIONAL BANK
FOR RECONSTRUCTION AND DEVELOPMENT

For payment to the International Bank for

Reconstruction and Development by the Sec-
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retary of the Treasury, for the United States
share of the paid-in share portion of the in-
creases in capital stock for the General Cap-
ital Increase, $23,009,101, to remain available
until expended: Provided, That one quarter of
such funds may be obligated only after April 1,
1995: Provided further, That one quarter of such
funds may be obligated only after September 1,
1995: Provided further, That not more than
twenty-one days prior to the obligation of each
such sum, the Secretary shall submit a certifi-
cation to the Committees on Appropriations that
the Bank has not approved any loans to Iran
since October 1, 1994, or the President of the
United States certifies that withholding of these
Junds is contrary to the national interest of the
United States.

LIMITATION ON CALLABLE CAPITAL
SUBSCRIPTIONS

The United States Governor of the Inter-
national Bank for Reconstruction and Devel-
opment may subscribe without fiscal year
limitation to the callable capital portion of
the United States share of increases in cap-
ital stock in an amount not to exceed
$743,923,914.

For payment to the International Bank for
Reconstruction and Development by the Sec-
retary of the Treasury, for the United States
contribution to the Global Environment Fa-
cility (GEF), [$88,800,000]1 $98,600,000, to re-
main available until expended.

CONTRIBUTION TO THE INTERNATIONAL
DEVELOPMENT ASSOCIATION

For payment to the International Develop-
ment Association by the Secretary of the
Treasury, [$1.235,000,0000 $1,207,750,000, for
the United States contribution to the replen-
ishment, to remain available until expended.
CONTRIBUTION TO THE INTERNATIONAL FINANCE

CORPORATION

For payment to the International Finance
Corporation by the Secretary of the Treas-
ury, $68,743,028, for the United States share
of the increase in subscriptions to capital
stock, to remain available until expended:
Provided, That of the amount appropriated
under this heading not more than $5,364,000
may be expended for the purchase of such
stock in fiscal year 1995.

CONTRIBUTION TO THE INTER-AMERICAN
DEVELOPMENT BANK

For payment to the Inter-American Devel-
opment Bank by the Secretary of the Treas-
ury, for the United States share of the paid-
in share portion of the increase in capital
stock, $28,111,959, and for the United States
share of the increases in the resources of the
Fund for Special Operations, $21,338,000, and
for the United States share of the capital
stock of the Inter-American Investment Cor-
poration, $190,000, to remain available until
expendedl: Provided, That $25,269,224 of the
amount made available for the paid-in share
portion of the increase in capital stock, and
$20,317,000 of the resources of the Fund for
Special Operations shall be subject to the
regular notification procedures of the Com-
mittees on Appropriations].

LIMITATION ON CALLABLE CAPITAL
SUBSCRIPTIONS

The United States Governor of the Inter-
American Development Bank may subscribe
without fiscal year limitation to the callable
capital portion of the United States share of
such capital stock in an amount not to ex-
ceed $1,594,568,180.

CONTRIBUTION TO THE ENTERPRISE FOR THE

AMERICAS MULTILATERAL INVESTMENT FUND

For payment to the Enterprise for the
Americas Multilateral Investment Fund by
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the Secretary of the Treasury, for the United
States contribution to the Fund to be admin-
istered by the Inter-American Development
Bank, $75,000,000 to remain available until
expended.
CONTRIBUTION TO THE ASIAN DEVELOPMENT
FUND
For the United States contribution by the
Secretary of the Treasury to the increases in
resources of the Asian Development Fund,
as authorized by the Asian Development
Bank Act, as amended (Public Law 89-369),
$167,960,000, to remain available until ex-
pended.
CONTRIBUTION TO THE AFRICAN DEVELOPMENT
FUND
For payment to the African Development
Fund by the Secretary of the Treasury,
$124,229,309, for the United States contribu-
tion to the African Development Fund, to re-
main available until expendedl: Provided,
That of the funds appropriated under this
heading, $20,000,000 shall be subject to the
regular notification procedures of the Com-
mittees on Appropriationsl.
CONTRIBUTION TO THE AFRICAN DEVELOPMENT
BANK
For payment to the African Development
Bank by the Secretary of the Treasury, for
the paid-in share portion of the United
States share of the increase in capital stock,
$133,000, to remain available until expended.
LIMITATION ON CALLABLE CAPITAL
SUBSCRIPTIONS
The United States Governor of the African
Development Bank may subscribe without
fiscal year limitation to the callable capital
portion of the United States share of such
capital stock in an amount not to exceed
CONTRIBUTION TO THE EUROPEAN BANK FOR
RECONSTRUCTION AND DEVELOPMENT
For payment to the European Bank for Re-
construction and Development by the Sec-
retary of the Treasury, $69,180,353, for the
United States share of the paid-in share por-
tion of the initial capital subscription, to re-
main available until expended: Provided,
That during fiscal year 1995 the number of
shares of stock purchased shall be not more
than 600.
LIMITATION OF CALLABLE CAPITAL
SUBSCRIPTIONS
The United States Governor of the Euro-
pean Bank for Reconstruction and Develop-
ment may subscribe without fiscal year limi-
tation to the callable capital portion of the
United States share of such capital stock in
an amount not to exceed $161,420,824.
CONTRIBUTION TO THE ENHANCED STRUCTURAL
ADJUSTMENT FACILITY OF THE INTERNATIONAL
MONETARY FUND
For payment to the Interest Subsidy Account
of the Enhanced Structural Adjustment Facility
of the International Monetary Fund,
$25,000,000, to remain available until expended.
INTERNATIONAL ORGANIZATIONS AND PROGRAMS

For necessary expenses to carry out the
provisions of section 301 of the Foreign As-
sistance Act of 1961, and of section 2 of the
United Nations Environment Program Par-
ticipation Aet of 1973, [$366,000,000]
$382,000,000: Provided, That none of the funds
appropriated under this heading shall be
made available for the United Nations Fund
for Science and Technology: Provided further,
That funds appropriated under this heading
may be made available for the International
Atomic Energy Agency only if the Secretary
of State determines (and so reports to the
Congress) that Israel is not being denied its
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right to participate in the activities of that
Agency: Provided further, That of the funds
appropriated under this heading that are
made available for the United Nations Chil-
dren's Fund (UNICEF), 75 per centum shall
be obligated and expended no later than thir-
ty days after the date of enactment of this
Act and 25 per centum shall be expended
within thirty days from the start of
UNICEF’'s fourth quarter of operations for
1995: Provided further, That none of the funds
appropriated under this heading that are
made available to the United Nations Popu-
lation Fund (UNFPA) shall be made avail-
able for activities in the People’s Republic of
China: Provided further, That not more than
[$40,000,0000 $60,000,000 of the funds appro-
priated under this heading may be made
available to the UNFPA: Provided further,
That not more than one-half of this amount
may be provided to UNFPA before March 1,
1995, and that no later than February 15,
1995, the Secretary of State shall submit a
report to the Committees on Appropriations
indicating the amount UNFPA is budgeting
for the People’s Republic of China in 1995:
Provided further, That any amount UNFPA
plans to spend in the People's Republic of
China in 1995 above $7,000,000, shall be de-
ducted from the amount of funds provided to
UNFPA after March 1, 1995 pursuant to the
previous provisos: Provided further, That with
respect to any funds appropriated under this
heading that are made available to UNFPA,
UNFPA shall be required to maintain such
funds in a separate account and not commin-
gle them with any other funds[: Provided fur-
ther, That notwithstanding the fifth proviso
of this heading, if UNFPA decides not to ini-
tiate a new program in China after its cur-
rent program ends in 1995, up to an addi-
tional $20,000,000 of funds appropriated under
this heading may be made available to
UNFPA]L.
TITLE II—BILATERAL ECONOMIC
ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT

For expenses necessary to enable the Presi-
dent to carry out the provisions of the For-
eign Assistance Act of 1961, and for other
purposes, to remain available until Septem-
ber 30, 1995, unless otherwise specified here-
in, as follows:

AGENCY FOR INTERNATIONAL DEVELOPMENT

DEVELOPMENT ASSISTANCE FUND

For necessary expenses to carry out the
provisions of sections 103 through 106 of the
Foreign Assistance Act of 1961, [$811,000,000]
$882,000,000, to remain available until Sep-
tember 30, 1996: Provided, That of the funds
appropriated under this title under the heading
“Agency for International Development’, (1)
not less than $285,000,000 shall be made avail-
able for activities which have as their objective
the reduction of childhood mortality, including
such activities as immunization programs, oral
rehydration programs, and education programs
which address improved nutrition, and water
and sanitation programs, (2) not less than
£135,000,000 shall be made available for basic
education programs, and (3) not less than
$25,000,000 shall be made available for micro-
nutrient programs: Provided further, That of
the funds appropriated under this heading, not
less than $1,000,000 shall be made available for
support of displaced Burmese including for cross
border activities: Provided further, That of the
funds appropriated under this heading, not less
than $600,000 shall be available to support par-
liamentary training and democracy programs in
the People’s Republic of China: Provided fur-
ther, That the Agency for International Devel-
opment shall make funds available for the ac-
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tivities described in the previous proviso on a
grant basis to the International Republican In-
stitute and the National Democratic Institute,
notwithstanding any other provision of law.
POPULATION, DEVELOPMENT ASSISTANCE

For necessary expenses to carry out the
provisions of section 104(b), $450,000,000, to
remain available until September 30, 1996:
Provided, That none of the funds made avail-
able in this Act nor any unobligated bal-
ances from prior appropriations may be
made available to any organization or pro-
gram which, as determined by the President
of the United States, supports or partici-
pates in the management of a program of co-
ercive abortion or involuntary sterilization:
Provided further, That none of the funds made
available under this heading may be used to
pay for the performance of abortion as a
method of family planning or to motivate or
coerce any person to practice abortions; and
that in order to reduce reliance on abortion
in developing nations, funds shall be avail-
able only to voluntary family planning
projects which offer, either directly or
through referral to, or information about ac-
cess to, a broad range of family planning
methods and services: Provided further, That
in awarding grants for natural family plan-
ning under section 104 of the Foreign Assist-
ance Act of 1961 no applicant shall be dis-
criminated against because of such appli-
cant’s religious or conscientious commit-
ment to offer only natural family planning;
and, additionally, all such applicants shall
comply with the requirements of the pre-
vious proviso: Provided further, That for pur-
poses of this or any other Act authorizing or ap-
propriating funds for foreign operations, erport
financing, and related programs, the term “"mo-
tivate", as it relates to family planning assist-
ance, shall not be construed to prohibit the pro-
vision, consistent with local law, of information
or counselling about, or referral for, all preg-
nancy options including abortion: Provided fur-
ther, That nothing in this subsection shall be
construed to alter any existing statutory
prohibitions against abortion under section
104 of the Foreign Assistance Act of 1961.

DEVELOPMENT FUND FOR AFRICA

For necessary expenses to carry out the
provisions of chapter 10 of part I of the For-
eign Assistance Act of 1961, [$790,000,000]
$802,000,000, to remain available until Sep-
tember 30, 1996: Provided, That none of the
funds appropriated by this Act to carry out
chapters 1 and 10 of part I of the Foreign As-
sistance Act of 1961 shall be transferred to
the Government of Zaire: Provided further,
That funds appropriated under this heading
which are made available for activities sup-
ported by the Southern Africa Development
Community shall be made available notwith-
standing section 512 of this Act and section
620(q) of the Foreign Assistance Act of 1961.

PRIVATE AND VOLUNTARY ORGANIZATIONS

None of the funds appropriated or other-
wise made available by this Act for develop-
ment assistance may be made available to
any United States private and voluntary or-
ganization, except any cooperative develop-
ment organization, which obtains less than
20 per centum of its total annual funding for
international activities from sources other
than the United States Government: Pro-
vided, That the requirements of the provi-
sions of section 123(g) of the Foreign Assist-
ance Act of 1961 and the provisions on pri-
vate and voluntary organizations in title II
of the ‘‘Foreign Assistance and Related Pro-
grams Appropriations Act, 1985" (as enacted
in Public Law 98-473) shall be superseded by
the provisions of this section.
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INTERNATIONAL DISASTER ASSISTANCE

For necessary expenses for international
disaster relief, rehabilitation, and recon-
struction assistance pursuant to section 491
of the Foreign Assistance Act of 1961, as
amended, $169,998,000 to remain available
until expended.

DEBT RESTRUCTURING

For the cost, as defined in section 13201 of
the Budget Enforcement Act of 1990, of modi-
fying direct loans and loan guarantees, as
the President may determine, for which
funds have been appropriated or otherwise
made available for programs within the
International Affairs Budget Function 150,
$7,000,000, to remain available until
expended[: Provided, That it is the sense of
the Congress that a program should be devel-
oped to undertake direct buy backs of bilat-
eral debt from eligible poor and lower-middle
income countries with local currency offsets
to fund development and environmental ac-
tivities, provided that such a program would
have no budgetary impact. The Administra-
tion should consider how creative use of the
sale of impaired Third World debts might be
used to lower debt overhangs and generate
local currencies for development and envi-
ronmental activities].

MICRO AND SMALL ENTERPRISE DEVELOPMENT
PROGRAM ACCOUNT

For the subsidy cost of direct loans and
loan guarantees, $1,500,000, as authorized by
section 108 of the Foreign Assistance Act of
1961, as amended: Provided, That such costs
shall be as defined in section 502 of the Con-
gressional Budget Act of 1974: Provitled fur-
ther, That guarantees of loans made under this
heading in support of microenterprise activities
may guarantee up to 70 percent of the principal
amount of any such loans notwithstanding sec-
tion 108 of the Foreign Assistance Act of 1961, In
addition, for administrative expenses to
carry out programs under this heading,
$500,000, all of which may be transferred to
and merged with the appropriation for Oper-
ating Expenses of the Agency for Inter-
national Development.

HOUSING GUARANTY PROGRAM ACCOUNT

For the subsidy cost, as defined in section
13201 of the Budget Enforcement Act of 1990,
of guaranteed loans authorized by sections
221 and of the Foreign Assistance Act of
1961, $19,300,000: Provided, That these funds
are available to subsidize loan principal, 100
percent of which shall be guaranteed, pursu-
ant to the authority of such sections: Pro-
vided further, That the President shall enter
into commitments to guarantee such loans
in the full amount provided under this head-
ing, subject to the availability of qualified
applicants for such guarantees. In addition,
for administrative expenses to carry out
guaranteed loan programs, $8,000,000, all of
which may be transferred to and merged
with the appropriation for Operating Ex-
penses of the Agency for International De-
velopment: Provided further, That commit-
ments to guarantee loans under this heading
may be entered into notwithstanding the
second and third sentences of section 222(a)
and, with regard to programs for Eastern Eu-
rope and programs for the benefit of South
Africans disadvantaged by apartheid, section
223(j) of the Forelign Assistance Act of 1961:
Provided further, That none of the funds ap-
propriated under this heading shall be obli-
gated except through the regular notifica-
tion procedures of the Committees on Appro-
priations.
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PAYMENT TO THE FOREIGN SERVICE
RETIREMENT AND DISABILITY FUND
For payment to the “Foreign Service Re-
tirement and Disability Fund', as author-

ized by the Foreign Service Act of 1980,

$45,118,000. X
OPERATING EXPENSES OF THE AGENCY FOR

INTERNATIONAL DEVELOPMENT
For necessary expenses to carry out the
provisions of section 667, [$517,500,000]
$517,800,0000: Provided, That of this amount
not more than $900,000 may be made avail-
able to pay for printing costs].

OPERATING EXPENSES OF THE AGENCY FOR
INTERNATIONAL DEVELOPMENT OFFICE OF IN-
SPECTOR GENERAL
For necessary expenses to carry out the

provisions of section 667, $39,118,000, which

sum shall be available for the Office of the

Inspector General of the Agency for Inter-

national Development.

ECONOMIC SUPPORT FUND
For necessary expenses to carry out the

provisions of chapter 4 of part II,

[$2,339,000,000] $2,359,200,000, to remain avail-

able until September 30, 1996: [Provided, That

any funds appropriated under this heading
that are made available for Israel shall be
made available on a grant basis as a cash
transfer and shall be disbursed within thirty
days of enactment of this Act or by October

31, 1994, whichever is later: Provided further,

That any funds appropriated under this

heading that are made available for Egypt

shall be provided on a grant basis, of which
sum cash transfer assistance may be pro-
vided with the understanding that Egypt will
undertake significant economic reforms
which are additional to those which were un-
dertaken in previous fiscal years:] Provided,
That of the funds appropriated under this head-
ing, not less than $1,200,000,000 shall be avail-
able only for Israel, which sum shall be avail-
able on a grant basis as a cash transfer and
shall be disbursed within thirty days of enact-
ment of this Act or by October 31, 1994, which-
ever is later: Provided further, That not less
than $815,000,000 shall be available only for

Egypt, which sum shall be provided on a grant

basis, and of which sum cash transfer assistance

may be provided, with the understanding that

Egypt will undertake significant economic re-

forms which are additional to those which were

undertaken in previous fiscal years, and of
which not less than $200,000,000 shall be pro-
vided as Commodity Import Program assistance:

Provided further, That in exercising the au-

thority to provide cash transfer assistance

for Israel and Egypt, the President shall en-
sure that the level of such assistance does
not cause an adverse impact on the total
level of nonmilitary exports from the United

States to each such country: Provided fur-

ther, That it is the sense of the Congress that

the recommended levels of assistance for

Egypt and Israel are based in great measure

upon their continued participation in the

Camp David Accords and upon the Egyptian-

Israeli peace treaty: Provided further, That

none of the funds appropriated under this

heading shall be made available for Zaire:

Provided further, That not more than

$50,000,000 of the funds appropriated under this

heading may be made available to finance tied-
aid credits, unless the President determines it is
in the national interest to provide in ercess of
$50,000,000 and so notifies the Committees on

Appropriations through the regular notification

procedures of the Committees on Appropriations:

Provided further, That none of the funds made

available or limited by this Act may be used for

tied-aid credits or tied-aid grants except through
the regular notification procedures of the Com-
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mittees on Appropriations: Provided further,
That none of the funds appropriated by this Act
to carry out the provisions of chapters 1 and 10
of part I of the Foreign Assistance Act of 1961
may be used for tied-aid credits: Provided fur-
ther, That as used in this heading the term
“tied-aid credits'’ means any credit, within the
meaning of section 15(h)(1) of the Export-Import
Bank Act of 1945, which is used for blended or
parallel financing, as those terms are defined by
sections 15(h) (4) and (5), respectively, of such
Act: Provided further, That not less than
$15,000,000 of the funds appropriated under this
heading shall be made available for Cyprus to
be wused only for scholarships, bicommunal
projects, and measures aimed at the reunifica-
tion of the island and designed to reduce ten-
sions, and promote peace and cooperation be-
tween the two communities on Cyprus: Provided
further, That not less than $7,000,000 of the
Junds appropriated under this heading shall be
available only for the Middle East Regional Co-
operation Program.
INTERNATIONAL FUND FOR IRELAND

For necessary expenses to carry out the
provisions of part I of the Foreign Assistance
Act of 1961, up to [$19,600,0001 $15,000,000,
which shall be available for the United
States contribution to the International
Fund for Ireland and shall be made available
in accordance with the provisions of the
Anglo-Irish Agreement Support Act of 1986
(Public Law 99-415): Provided, That such
amount shall be expended at the minimum
rate necessary to make timely payment for
projects and activities: Provided further, That
funds made available under this heading
shall remain available until expended.

ASSISTANCE FOR EASTERN EUROPE AND THE

BALTIC STATES

(a) For necessary expenses to carry out the
provisions of the Foreign Assistance Act of
1961 and the Support for East European De-
mocracy (SEED) Act of 1989, [$360,000,000]
£359,000,000, to remain available until ex-
pended, which shall be available, notwith-
standing any other provision of law, for eco-
nomic assistance and for related programs for
Eastern Europe and the Baltic States.

(b) Funds appropriated under this heading
or in prior appropriations Acts that are or
have been made available for an Enterprise
Fund may be deposited by such Fund in in-
terest-bearing accounts prior to the Fund’s
disbursement of such funds for program pur-
poses. The Fund may retain for such pro-
gram purposes any interest earned on such
deposits without returning such interest to
the Treasury of the United States and with-
out further appropriation by the Congress.
Funds made available for Enterprise Funds
shall be expended at the minimum rate nec-
essary to make timely payment for projects
and activities. 1

(¢) Funds appropriated under this heading
shall be considered to be economic assist-
ance under the Foreign Assistance Act of
1961 for purposes of making available the ad-
ministrative authorities contained in that
Act for the use of economic assistance.

ASSISTANCE FOR THE NEW INDEPENDENT
STATES OF THE FORMER SOVIET UNION

(a) For necessary expenses to carry out the
provisions of chapter 11 of part I of the For-
eign Assistance Act of 1961 and the FREE-
DOM Support Act, for assistance for the new
independent states of the former Soviet
Union and for related Programs,
[$875,500,000] $839,000,000, to remain available
until expended: Provided, That the provisions
of 498B(j) of the Foreign Assistance Act of
1961 shall apply to funds appropriated by this
paragraph.
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(b) None of the funds appropriated under
this heading shall be transferred to the Gov-
ernment of Russia—

(1) unless that Government is making
progress in implementing comprehensive
economic reforms based on market prin-
ciples, private ownership, negotiating repay-
ment of commercial debt, respect for com-
mercial contracts, and equitable treatment
of foreign private investment; and

(2) if that Government applies or transfers
United States assistance to any entity for
the purpose of expropriating or seizing own-
ership or control of assets, investments, or
ventures.

(c) Funds may be furnished without regard
to subsection (b) if the President determines
that to do so is in the national interest.

(d) None of the funds appropriated under
this heading shall be made available to any
government of the new independent states of
the former Soviet Union if that government
directs any action in violation of the terri-
torial integrity or national sovereignty of
any other new independent state, such as
those violations included in Principle Six of
the Helsinki Final Act: Provided, That such
funds may be made available without regard
to the restriction in this subsection if the
President determines that to do so is in the
national interest of the United States: Pro-
vided further, That the restriction of this
subsection shall not apply to the use of such
funds for the provision of assistance for pur-
poses of humanitarian, disaster and refugee
reliefl; Provided further, That thirty days
after the date of enactment of this Act, and
then annually thereafter, the Secretary of
State shall report to the Committees on Ap-
propriations on steps taken by the govern-
ments of the new independent states con-
cerning violations referred to in this sub-
section: Provided further, That in preparing
this report the Secretary shall consult with
the United States Representative to the Con-
ference on Security and Cooperation in Eu-
ropel.

(e) None of the funds appropriated under
this heading for the new independent states
of the former Soviet Union shall be made
available for any state to enhance its mili-
tary capability: Provided, That this restric-
tion does not apply to demilitarization, de-
fense conversion or non-proliferation pro-
grams, or programs to support troop with-
drawal including through the support of an
officer resettlement program, and technical
assistance for the housing sector.

() Funds appropriated under this heading
shall be subject to the regular [reprogram-
ming] notification procedures of the Commit-
tees on Appropriations.

(g) Funds appropriated under this heading
may be made available for assistance for
Mongolia.

(h) Funds made available in this Act for as-
sistance to the new independent states of the
former Soviet Union shall be provided to the
maximum extent feasible through the pri-
vate sector, including private voluntary or-
ganizations and nongovernmental organiza-
tions functioning in the new independent
states.

(i) Of the funds appropriated under this head-
ing, 315,000,000 shall be available only for a
family planning program for the new independ-
ent states of the former Soviet Union comparable
to the family planning program currently ad-
ministered by the Agency for International De-
velopment in the Central Asian Republics and
focusing on population assistance which pro-
vides an alternative to abortion: Provided, That
of such amount, $6,000,000 shall be available
only for such a family planning program in



June 29, 1994

Russia, $3,000,000 shall be available only for
such a family planning program in Ukraine,
Moldova, and Belarus, and $6,000,000 shall be
available only for such a family planning pro-
gram in the Central Asian Republics.

(j) Of the funds appropriated under this head-
ing, not less than $150,000,000 shall be available
for programs for Ukraine: Provided, That of
these funds not less than $25,000,000 shall be
made available for land privatization activities
and development of small and medium size busi-
nesses, including agriculture enterprises.

(k) Not less than $75,000,000 of the funds ap-
propriated under this heading shall be available
Jor programs and activities for Armenia.

(1) Not less than $50,000,000 of the funds ap-
propriated under this heading shall be made
available for programs for Georgia.

(m) Every 180 days, the Administrator for the
Agency for International Development shall
provide the Committees on Appropriations with
a report listing grants and contracts issued from
funds under this heading including the type,
amount and counitry where assistance is er-
pended.

INDEPENDENT AGENCIES
AFRICAN DEVELOPMENT FOUNDATION

For necessary expenses to carry out the
provisions of title V of the International Se-
curity and Development Cooperation Act of
1980, Public Law 96-533, and to make such
contracts and commitments without regard
to fiscal year limitations, as provided by sec-
tion 9104, title 31, United States Code,
$16,905,000: Provided, That, when, with the
permission of the President of the Founda-
tion, funds made available to a grantee
under this heading are invested pending dis-
bursement, the resulting interest is not re-
guired to be deposited in the United States
Treasury if the grantee uses the resulting in-
terest for the purpose for which the grant
was made: Provided further, That this provi-
sion applies with respect to both interest
earned before and interest earned after the
enactment of this provision: Provided further,
That notwithstanding section 505(a)(2) of the
African Development Foundation Act, in ex-
ceptional circumstances the board of direc-
tors of the Foundation may waive the dollar
limitation contained in that section with re-
spect to a project: Provided further, That the
Foundation shall provide a report to the
Committees on Appropriations after each
time such waiver authority is exercised.

INTER-AMERICAN FOUNDATION

For expenses necessary to carry out the
functions of the Inter-American Foundation
in accordance with the provisions of section
401 of the Foreign Assistance Act of 1969, and
to make such contracts and commitments
without regard to fiscal year limitations, as
provided by section 9104, title 31, United
States Code, $30,960,000.

PEACE CORPS

For expenses necessary to carry out the
provisions of the Peace Corps Act (75 Stat.
612), [$219,745,0001 $221,745,000, including the
purchase of not to exceed five passenger
motor vehicles for administrative purposes
for use outside of the United States: Pro-
vided, That none of the funds appropriated
under this heading shall be used to pay for
abortions: Provided further, That funds appro-
priated under this heading shall remain
available until September 30, 1996.

DEPARTMENT OF STATE
INTERNATIONAL NARCOTICS CONTROL

For necessary expenses to carry out the
provisions of section 481 of the Foreign As-
sistance Act of 1961, [$115,000,000] $100,000,000:
Provided, That during fiscal year 1995, the De-
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partment of State may also use the authority of
section 608 of the Foreign Assistance Act of 1961,
without regard to its restrictions, to receive non-
lethal excess property from an agency of the
United States Government for the purpose of
providing it to a foreign country under chapter
8 of part I of that Act subject to the regular no-
tification procedures of the Committees on Ap-
propriations: Provided further, That notwith-
standing sections 4894 and 49%0A of the Foreign
Assistance Act of 1961 and any reference in any
provision of law to such sections, and notwith-
standing section 6(a) of the International Nar-
cotics Control Act of 1992, the provisions of sec-
tions 489 and 490 of the Foreign Assistance Act
of 1961 shall apply during fiscal year 1995.
MIGRATION AND REFUGEE ASSISTANCE

For expenses, not otherwise provided for,
necessary to enable the Secretary of State to
provide, as authorized by law, a contribution
to the International Committee of the Red
Cross and assistance to refugees, including
contributions to the Intergovernmental
Committee for Migration and the United Na-
tions High Commissioner for Refugees; sala-
ries and expenses of personnel and depend-
ents as authorized by the Foreign Service
Act of 1980; allowances as authorized by sec-
tions 5921 through 5925 of title 5, United
States Code; hire of passenger motor vehi-
cles; and services as huthorized by section
3109 of title 5, United States Code,
[$670,688,000] $671,000,000: Provided, That not
more than $11,500,000 of the funds appro-
priated under this heading shall be available
for the administrative expenses of the Office
of Refugee Programs of the Department of
State: Provided further, That not less than
£80,000,000 shall be made available for refugees
Jrom the former Soviet Union and Eastern Eu-
rope and other refugees resettling in Israel.

[REFUGEE RESETTLEMENT ASSISTANCE

[For necessary expenses for the targeted
assistance program authorized by title IV of
the Immigration and Nationality Act and
section 501 of the Refugee Education Assist-
ance Act of 1980 and administered by the Of-
fice of Refugee Resettlement of the Depart-
ment of Health and Human Services, in addi-
tion to amounts otherwise available for such
purposes, $12,000,000.1

UNITED STATES EMERGENCY REFUGEE AND

MIGRATION ASSISTANCE FUND

For necessary expenses to carry out the
provisions of section 2(c) of the Migration
and Refugee Assistance Act of 1962, as
amended (22 U.S.C. 260(c)), $50,000,000, to re-
main available until expended: Provided,
That the funds made available under this
heading are appropriated notwithstanding
the provisions contained in section 2(c)(2) of
the Migration and Refugee Assistance Act of
1962 which would limit the amount of funds
which could be appropriated for this purpose.

ANTI-TERRORISM ASSISTANCE

For necessary expenses to carry out the
provisions of chapter 8 of part II of the For-
eign Assistance Act of 1961, $15,244,000.

NONPROLIFERATION AND DISARMAMENT FUND

For necessary expenses for a ‘“Non-
proliferation and Disarmament Fund",
$10,000,000, to remain available until ex-
pended, to promote bilateral and multilat-
eral activities: Provided, That such funds
may be used pursuant to the authorities con-
tained in section 504 of the FREEDOM Sup-
port Act: Provided further, That such funds
may also be used for such countries other
than the new independent states of the
former Soviet Union and international orga-
nizations when it is in the national security
interest of the United States to do so: Pro-
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vided further, That funds appropriated under
this heading may be made available notwith-
standing any other provision of law: Provided
further, That funds appropriated under this
heading shall be subject to the regular noti-
fication procedures of the Committees on
Appropriations.

TITLE III—MILITARY ASSISTANCE
FUNDS APPROPRIATED TO THE PRESIDENT
INTERNATIONAL MILITARY EDUCATION AND

TRAINING

For necessary expenses to carry out the
provisions of section 541 of the Foreign As-
sistance Act of 1961, $25,500,000: Provided,
That up to $300,000 of the funds appropriated
under this heading may be made available
for grant financed military education and
training for any country whose annual per
capita GNP exceeds $2,349 on the condition
that that country agrees to fund from its
own resources the transportation cost and
living allowances of its students: Provided
Jurther, That the civilian personnel for whom
military education and training may be pro-
vided under this heading may also include
members of national legislatures who are re-
sponsible for the oversight and management
of the military, and may also include individ-
uals who are not members of a government: Pro-
vided further, That none of the funds appro-
priated under this heading shall be available
for [Indonesia,] Rwanda and Zaire: [Provided
further, That none of the funds appropriated
by this Act shall be used to facilitate the
provision of IMET to Indonesia:] Provided
further, That a report is to be submitted to
the Committees on Appropriations address-
ing how the proposed School of the Americas
IMET program for fiscal year 1995 will con-
tribute to the promotion of human rights,
respect for civilian authority and the rule of
law, the establishment of legitimate judicial
mechanisms for the military, and achieving
the goal of right sizing military forces: Pro-
vided further, That none of the funds appro-
priated under this heading may be made avail-
able for Thailand or Algeria except through the
regular notification procedures of the Commit-
tees on Appropriations: Provided further, That
the Secretary of State shall submit, by February
1, 1995, a report to the Committees on Appro-
priations on the Thai military's support for the
Khmer Rouge and the Thai Government's efforts
to impede support for Burmese democracy advo-
cates, eriles, and refugees.

MILITARY-TO-MILITARY CONTACT PROGRAM

For necessary expenses, for the military-
to-military contact program of the Depart-
ment of Defense, $12,000,000[, to): Provided,
That of this amount, $2,800,000 shall be made
available only for activities in the area of re-
sponsibility of the United States Pacific Com-
mand and $9,200,000 shall be made available
only for activities for East European coun-
tries and the Baltic States.

FOREIGN MILITARY FINANCING PROGRAM

For expenses necessary for grants to en-
able the President to carry out the provi-
sions of section 23 of the Arms Export Con-
trol Act, [$3,149,279,000) $3,151,279,000[: Pro-
vided, That funds appropriated by this para-
graph that are made available for Israel and
Egypt shall be available only as grants: Pro-
vided further, That the funds appropriated by
this paragraph that are made available for
Israel shall be disbursed within thirty days
of enactment of this Act or by October 31,
1994, whichever is later:] Provided, That of the
funds appropriated by this paragraph not less
than $1,800,000,000 shall be available for grants
only for Israel, and not less than $1,300,000,000
shall be available for grants only for Egypt:
Provided further, That the funds appropriated
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by this paragraph for Israel shall be disbursed
within thirty days of enactment of this Act or
by October 31, 1994, whichever is later: Provided
further, That to the extent that the Government
of Israel requests that funds be used for such
purposes, grants made available for Israel by
this paragraph shall, as agreed by Israel and
the United States, be available for advanced
fighter aircraft programs or for other advanced
weapons systems, as follows: (1) up to
$150,000,000 shall be available for research and
development in the United States; and (2) not
less than $475,000,000 shall be available for the
procurement in Istael of defense articles and de-
fense services, including research and develop-
ment. Provided further, That funds made
available under this paragraph shall be non-
repayable notwithstanding any requirement
in section 23 of the Arms Export Control Act.

For the cost, as defined in section 13201 of
the Budget Enforcement Act of 1990, of direct
loans authorized by section 23 of the Arms
Export Control Act as follows: cost of direct
loans, $47,917,000: Provided, That these funds
are available to subsidize gross obligations
for the principal amount of direct loans of
not to exceed $619,650,000: Provided further,
That the rate of interest charged on such
loans shall be not less than the current aver-
age market yield on outstanding marketable
obligations of the United States of com-
parable maturities: [Provided further, That
the principal amount of direct loans for
Greece and Turkey shall be made available
according to a 7 to 10 ratio:] Provided further,
That funds appropriated under this heading
shall be made available for Greece and Turkey
only on a loan basis, and the principal amount
of direct loans for each country shall not exceed
the following: $255,150,000 only for Greece and
$364,500,000 only for Turkey: [Provided further,
That 25 percent of the principal amount of
direct loans for Turkey shall be withheld
until the Secretary of State, in consultation
with the Secretary of Defense, has submitted
to the Committees on Appropriations a re-
port addressing, among other things, the al-
legations of abuses against civilians by the
Turkish armed forces and the situation in
Cyprus, and a separate notification has been
submitted at least 15 days prior to the obli-
gation of such funds: Provided further, That
25 percent of the principal amount of direct
loans for Greece shall be withheld until the
Secretary of State has submitted to the
Committees on Appropriations a report on
the allegations of Greek violations of the
United Nations sanctions against Serbia and
of the United Nations Charter, and a sepa-
rate notification has been submitted at least
15 days prior to the obligation of such funds]
Provided further, That any agreement for the
sale or provision of any equipment on the Unit-
ed States Munitions List (established pursuant
to section 38 of the Arms Export Control Act) to
Turkey that is entered into by the United States
during fiscal year 1995 shall expressly state that
the equipment is being provided by the United
States only with the understanding that it will
not be used for internal security purposes: Pro-
vided further, That any agreement for the sale
or provision of any equipment on the United
States Munitions List (established pursuant to
section 38 of the Arms Erport Control Act) to
Greece that is entered into by the United States
during fiscal year 1995, shall erpressly state
that the equipment is being provided by the
United States only with the understanding that
it will not be used in violation of the United Na-
tions sanctions against Serbia or the United Na-
tions Charter. I

None of the funds made available under
this heading shall be available to finance the
procurement of defense articles, defense
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services, or design and construction services
that are not sold by the United States Gov-
ernment under the Arms Export Control Act
unless the foreign country proposing to
make such procurements has first signed an
agreement with the United States Govern-
ment specifying the conditions under which
such procurements may be financed with
such funds: Provided, That all country and
funding level increases in allocations shall
be submitted through the regular notifica-
tion procedures of section 515 of this Act:
Provided further, That funds made available
under this heading shall be obligated upon
apportionment in accordance with paragraph
(6)X(C) of title 31, United States Code, section
1501(a); Provided further, That none of the
funds appropriated under this heading shall
be available for Zaire, Sudan, Liberia, Gua-
temala, Peru, and Malawi: Provided further,
That none of the funds appropriated under
this heading may be made available for Co-
lombia or Bolivia until the Secretary of
State certifies that such funds will be used
by such country primarily for
counternarcotics activities: Provided further,
That funds made available under this heading
may be used, notwithstanding any other provi-
sion of law, for demining activities, and may in-
clude activities implemented through non-
governmental and international organizations:
Provided further, That any agreement for the
sale or provision of any equipment on the Unit-
ed States Munitions List (established pursuant
to section 38 of the Arms Export Control Act) to
Indonesia that is entered into by the United
States during fiscal year 1995 shall expressly
state the understanding that the equipment may
not be used in East Timor: Provided further,
That not more than $100,000,000 of the funds
made available under this heading shall be
available for use in financing the procure-
ment of defense articles, defense services, or
design and construction services that are not
sold by the United States Government under
the Arms Export Control Act to countries
other than Israel and Egypt: Provided further,
That only those countries for which assist-
ance was justified for the “Foreign Military
Sales Financing Program” in the fiscal year
1989 congressional presentation for security
assistance programs may utilize funds made
available under this heading for procurement
of defense articles, defense services or design
and construction services that are not sold
by the United States Government under the
Arms Export Control Act: Provided further,
That, subject to the regular notification pro-
cedures of the Committees on Appropria-
tions, funds made available under this head-
ing for the cost of direct loans may also be
used to supplement the funds available under
this heading for necessary expenses for
grants if countries specified under this head-
ing as eligible for such direct loans decline
to utilize such loans: Provided further, That
funds appropriated under this heading shall
be expended at the minimum rate necessary
to make timely payment for defense articles
and services: Provided further, That the De-
partment of Defense shall conduct during the
current fiscal year nonreimbursable audits of
private firms whose contracts are made di-
rectly with foreign governments and are fi-
nanced with funds made available under this
heading (as well as subcontractors there-
under) as requested by the Defense Security
Assistance Agency: Provided further, That
not more than $22,150,000 of the funds appro-
priated under this heading may be obligated
for necessary expenses, including the pur-
chase of passenger motor vehicles for re-
placement only for use outside of the United
States, for the general costs of administering
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military assistance and sales: Provided fur-
ther, That not more than $335,000,000 of funds
realized pursuant to section 21(e)(1)}(A) of the
Arms Export Control Act may be obligated
for expenses incurred by the Department of
Defense during [the fiscal year 1994] fiscal
year 1995 pursuant to section 43(b) of the
Arms Export Control Act, except that this
limitation may be exceeded only through the
regular notification procedures of the Com-
mittees on Appropriations: Provided further,
That none of the funds appropriated under
this heading, and no employee of the Defense
Security Assistance Agency, may be used to
facilitate the transport of aircraft to com-
mercial arms sales shows.
SPECIAL DEFENSE ACQUISITION FUND

Notwithstanding any provision of Public Law
102-391 as amended by Public Law 103-87, not to
exceed $140,000,000 of the obligational authority
provided in that Act under the heading “'Special
Defense Acquisition Fund' may be obligated
pursuant to section 51(c)(2) of the Arms Export
Control Act.

Not to exceed $20,000,000 may be obligated
pursuant to section 51(c)(2) of the Arms Export
Control Act for the purposes of closing the Spe-
cial Defense Acquisition Fund, to remain avail-
able for obligation until September 30, 1998 Pro-
vided, That the authority provided in this Act is
not used to initiate new procurements.

PEACEKEEPING OPERATIONS
(INCLUDING TRANSFER OF FUNDS)

For necessary expenses to carry out the
provisions of section 551 of the Foreign As-
sistance Act of 1961, $75,000,000: Provided,
That of this amount up to $850,000 may be
transferred to, and merged with, funds appro-
priated under the heading '‘International Mili-
tary Education and Training' to carry out the
provisions of section 541 of the Act: Provided
further, That funds transferred under the pre-
vious proviso shall be in addition to amounts
that may be transferred between accounts under
the authority of any other provision of law.

TITLE IV—EXPORT ASSISTANCE
EXPORT-IMPORT BANK OF THE UNITED STATES

The Export-Import Bank of the United
States is authorized to make such expendi-
tures within the limits of funds and borrow-
ing authority available to such corporation,
and in accordance with law, and to make
such contracts and commitments without re-
gard to fiscal year limitations, as provided
by section 104 of the Government Corpora-
tion Control Act, as may be necessary in car-
rying out the program for the current fiscal
year for such corporation: Provided, That
none of the funds available during the cur-
rent fiscal year may be used to make expend-
itures, contracts, or commitments for the
export of nuclear equipment, fuel, or tech-
nology to any country other than a nuclear-
weapon State as defined in article IX of the
Treaty on the Non-Proliferation of Nuclear
Weapons eligible to receive economic or
military assistance under this Act that has
detonated a nuclear explosive after the date
of enactment of this Act.

SUBSIDY APPROPRIATION

For the cost of direct loans, loan guaran-
tees, insurance, and tied-aid grants as au-
thorized by section 10 of the Export-Import
Bank Act of 1945, as amended, [$792,653,000]
2786,551,000 to remain available until Septem-
ber 30, 1996: Provided, That such costs, includ-
ing the cost of modifying such loans, shall be
as defined in section 502 of the Congressional
Budget Act of 1974: [Provided further, That
these funds are available to subsidize gross
obligations for the principal amount of di-
rect loans, and tied-aid grants, and total
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loan principal, any part of which is to be
guaranteed, including insurance, of not to
exceed $19,000,000,000:1 Provided further, That
such sums shall remain available until 2010
for the disbursement of direct loans, loan
guarantees, insurance and tied-aid grants ob-
ligated in fiscal years 1995 and 1996: Provided
further, That up to $100,000,000 of funds appro-
priated by this paragraph shall remain avail-
able until expended and may be used for tied-
aid grant purposes: Provided further, That
none of the funds appropriated by this para-
graph may be used for tied-aid credits or
grants except through the regular notifica-
tion procedures of the Committees on Appro-
priations: Provided further, That funds appro-
priated by this paragraph are made available
notwithstanding section 2(b)2) of the Ex-
port-Import Bank Act of 1945, in connection
with the purchase or lease of any product by
any East European country, any Baltic
State, or any agency or national thereof.
ADMINISTRATIVE EXPENSES

For administrative expenses to carry out
the direct and guaranteed loan and insurance
programs (to be computed on an accrual
basis), including hire of passenger motor ve-
hicles and services as authorized by 5 U.8.C.
3109, and not to exceed $20,000 for official re-
ception and representation expenses for
members of theg Board of Directors,
[544,550,000] $45,228,000: Provided, That nec-
essary expenses (including special services
performed on a contract or fee basis, but not
including other personal services) in connec-
tion with the collection of moneys owed the
Export-Import Bank, repossession or sale of
pledged collateral or other assets acquired
by the Export-Import Bank in satisfaction of
moneys owed the Export-Import Bank, or
the investigation or appraisal of any prop-
erty, or the evaluation of the legal or tech-
nical aspects of any transaction for which an
application for a loan, guarantee or insur-
ance commitment has been made, shall be
considered nonadministrative expenses for
the purposes of this heading: Provided fur-
ther, That, notwithstanding subsection (b) of
section 117 of the Erport Enhancement Act of
1992, subsection (a) thereof shall remain in ef-
fect until October 1, 1995.

OVERSEAS PRIVATE INVESTMENT CORPORATION
[PROGRAM ACCOUNT

[For the subsidy cost as defined in section
13201 of the Budget Enforcement Act of 1990,
of direct and guaranteed loans authorized by
section 234 of the Foreign Assistance Act of
1961, as follows: cost of direct and guaranteed
loans, $23,296,000. In addition, for administra-
tive expenses to carry out the direct and
guaranteed loan programs, $7,933,000: Pro-
vided, That the funds provided in this para-
graph shall be available for and apply to
costs, direct loan obligations and loan guar-
anty commitments incurred or made during
the period from October 1, 1994 through Sep-
tember 30, 1996: Provided further, That such
sums are to remain available through fiscal
year 2003 for the disbursement of direct and
guaranteed loans obligated in fiscal year
1995, and through 2004 for the disbursement
of direct and guaranteed loans obligated in
fiscal year 1996.

[The Overseas Private Investment Cor-
poration is authorized to make, without re-
gard to fiscal year limitations, as provided
by 31 U.S.C. 9104, such noncredit expendi-
tures and commitments within the limits of
funds available to it and in accordance with
law (including an amount for official recep-
tion and representation expenses which shall
not exceed $35,000) as may be necessary.]

NONCREDIT ACCOUNT

The Overseas Private Investment Corporation

is authorized to make, without regard to fiscal
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year limitations, as provided by 31 U.S.C. 9104,
such erpenditures and commitments within the
limits of funds available to it and in accordance
with law as may be necessary: Provided, That
the amount available for administrative ezx-
penses to carry out the credit and insurance
programs (including an amount for official re-
ception and representation expenses which shall
not exceed $35,000) shall not exceed $24,322,000:
Provided further, That project-specific trans-
action costs, including direct and indirect costs
incurred in claims settlements, and other direct
costs associated with services provided to spe-
cific investors or potential investors pursuant to
section 234 of the Foreign Assistance Act of 1961
shall not be considered administrative erpenses
for the purposes of this heading.
PROGRAM ACCOUNT

For the cost of direct and guaranteed loans,
$34,944,000, as authorized by section 234 of the
Foreign Assistance Act of 1961, to be derived by
transfer from the Overseas Private Investment
Corporation Noncredit Account: Provided, That
such costs, including the cost of modifying such
loans, shall be as defined in section 502 of the
Congressional Budget Act of 1974: Provided fur-
ther, That not less than $24,944,000 of such sub-
sidy shall be available for direct loan obligations
and loan guaranty commitments incurred or
made during fiscal years 1995 and 1996, and the
remainder of such subsidy shall be available for
such purposes without fiscal year limitation:
Provided further, That such sums that are made
available during fiscal years 1995 and 1996 shall
remain available through fiscal year 2003 for the
disbursement of direct and guaranteed loans ob-
ligated in fiscal year 1995, and through 2004 for
the disbursement of direct and guaranteed loans
obligated in fiscal year 1996: Provided further,
That such sums that are obligated after fiscal
vear 1996 shall remain available for the dis-
bursement of direct and guaranteed loans
through the end of the eighth fiscal year after
the fiscal year in which such sums were obli-
gated. In addition, such sums as may be nec-
essary for administrative erpenses to carry out
the credit program may be derived from amounts
available for administrative erpenses to carry
out the credit and insurance programs in the
Overseas Private Investment Corporation Non-
credit Account and merged with said account.

FUNDS APPROPRIATED TO THE PRESIDENT

TRADE AND DEVELOPMENT AGENCY

For necessary expenses to carry out the
provisions of section 661 of the Foreign As-
sistance Act of 1961, $44,986,000.

TITLE V—GENERAL PROVISIONS
OBLIGATIONS DURING LAST MONTH OF
AVAILABILITY

SEC. 501. Except for the appropriations en-
titled “‘International Disaster Assistance",
and “United States Emergency Refugee and
Migration Assistance Fund'', not more than
15 per centumn of any appropriation item
made available by this Act shall be obligated
during the last month of availability.

PROHIBITION OF BILATERAL FUNDING FOR
INTERNATIONAL FINANCIAL INSTITUTIONS

SEC. 502. None of the funds contained in
title II of this Act may be used to carry out
the provisions of section 209(d) of the For-
eign Assistance Act of 1961.

LIMITATION ON RESIDENCE EXPENSES

SEc. 503. Of the funds appropriated or made
available pursuant to this Act, not to exceed
$126,500 shall be for official residence ex-
penses of the Agency for International De-
velopment during the current fiscal year:
Provided, That appropriate steps shall be
taken to assure that, to the maximum ex-
tent possible, United States-owned foreign
currencies are utilized in lieu of dollars.
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LIMITATION ON EXPENSES

SEC. 504. Of the funds appropriated or made
available pursuant to this Act, not to exceed
$5,000 shall be for entertainment expenses of
the Agency for International Development
during the current fiscal year.

LIMITATION ON REPRESENTATIONAL
ALLOWANCES

SEc. 505. Of the funds appropriated or made
available pursuant to this Act, not to exceed
$95,000 shall be available for representation
allowances for the Agency for International
Development during the current fiscal year:
Provided, That appropriate steps shall be
taken to assure that, to the maximum ex-
tent possible, United States-owned foreign
currencies are utilized in lieu of dollars: Pro-
vided further, That of the funds made avail-
able by this Act for general costs of admin-
istering military assistance and sales under
the heading ‘“Foreign Military Financing
Program’, not to exceed $2,000 shall be avail-
able for entertainment expenses and not to
exceed $50,000 shall be available for represen-
tation allowances: Provided further, That of
the funds made available by this Act under
the heading *“International Military Edu-
cation and Training", not to exceed $50,000
shall be available for entertainment allow-
ances: Provided further, That of the funds
made available by this Act for the Inter-
American Foundation, not to exceed $2,000
shall be available for entertainment and rep-
resentation allowances: Provided further,
That of the funds made available by this Act
for the Peace Corps, not to exceed a total of
$4,000 shall be available for entertainment
expenses: Provided further, That of the funds
made available by this Act under the head-
ing “Trade and Development Agency', not
to exceed $2,000 shall be available for rep-
resentation and entertainment allowances.

PROHIBITION ON FINANCING NUCLEAR GOODS

SEC. 506. None of the funds appropriated or
made available (other than funds for “‘Inter-
national Organizations and Programs’) pur-
suant to this Act, for carrying out the For-
eign Assistance Act of 1961, may be used, ex-
cept for purposes of nuclear safety, to fi-
nance the export of nuclear equipment, fuel,
or technology.

PROHIBITION AGAINST DIRECT FUNDING FOR

CERTAIN COUNTRIES

SEgc. 507. None of the funds appropriated or
otherwise made available pursuant to this
Act shall be obligated or expended to finance
directly any assistance or reparations to
Cuba, Iraq, Libya, [the Socialist Republic of
Vietnam,] Iran, Serbia, Sudan, or Syria: Pro-
vided, That for purposes of this section, the
prohibition on obligations or expenditures
shall include direct loans, credits, insurance
and guarantees of the Export-Import Bank
or its agents.

MILITARY COUPS

SEC. 508. None of the funds appropriated or
otherwise made available pursuant to this
Act shall be obligated or expended to finance
directly any assistance to any country whose
duly elected Head of Government is deposed
by military coup or decree: Provided, That
assistance may be resumed to such country
if the President determines and reports to
the Committees on Appropriations that sub-
sequent to the termination of assistance a
democratically elected government has
taken office.

TRANSFERS BETWEEN ACCOUNTS

SEc. 509. None of the funds made available
by this Act may be obligated under an appro-
priation account to which they were not ap-
propriated, unless the President, prior to the
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exercise of any authority contained in the
Foreign Assistance Act of 1961 to transfer
funds, consults with and provides a written
policy justification to the Committees on
Appropriations of the House of Representa-
tives and the Senate: Provided, That the ex-
ercise of such authority shall be subject to
the regular notification procedures of the
Committees on Appropriations.
DEOBLIGATION/REOBLIGATION AUTHORITY

SEC. 510. (a) Amounts certified pursuant to
section 1311 of the Supplemental Appropria-
tions Act, 1955, as having been obligated
against appropriations heretofore made
under the authority of the Foreign Assist-
ance Act of 1961 for the same general purpose
as any of the headings under the “Agency for
International Development'' are, if
deobligated, hereby continued available for
the same period as the respective appropria-
tions under such headings or until Septem-
ber 30, 1995, whichever is later, and for the
same general purpose, and for countries
within the same region as originally obli-
gated: Provided, That the Appropriations
Committees of both Houses of the Congress
are notified fifteen days in advance of the
deobligation and reobligation of such funds
in accordance with regular notification pro-
cedures of the Committees on Appropria-
tions.

(b) Obligated balances of funds appro-
priated to carry out section 23 of the Arms
Export Control Act as of the end of the fiscal
year immediately preceding the current fis-
cal year are, if deobligated, hereby continued
available during the current fiscal year for
the same purpose under any authority appli-
cable to such appropriations under this Act:
Provided, That the authority of this sub-
section may not be used in fiscal year 1995.

AVAILABILITY OF FUNDS

SEC. 511. No part of any appropriation con-
tained in this Act shall remain available for
obligation after the expiration of the current
fiscal year unless expressly so provided in
this Act: Provided, That funds appropriated
for the purposes of chapters 1 and 8 of part I,
section 667, and chapter 4 of part II of the
Foreign Assistance Act of 1961, as amended,
shall remain available until expended if such
funds are initially obligated before the expi-
ration of their respective periods of avail-
ability contained in this Act: Provided fur-
ther, That, notwithstanding any other provi-
sion of this Act, any funds made available
for the purposes of chapter 1 of part I and
chapter 4 of part II of the Foreign Assistance
Act of 1961 which are allocated or obligated
for cash disbursements in order to address
balance of payments or economic policy re-
form objectives, shall remain available until
expended: Provided further, That the report
required by section 653(a) of the Foreign As-
sistance Act of 1961 shall designate for each
country, to the extent known at the time of
submission of such report, those funds allo-
cated for cash disbursement for balance of
payment and economic policy reform pur-
poses.

LIMITATION ON ASSISTANCE TO COUNTRIES IN

DEFAULT

SEC. 512. No part of any appropriation con-
tained in this Act shall be used to furnish as-
sistance to any country which is in default
during a period in excess of one calendar
year in payment to the United States of
principal or interest on any loan made to
such country by the United States pursuant
to a program for which funds are appro-
priated under this Act: Provided, That this
section and section 620(q) of the Foreign As-
sistance Act of 1961 shall not apply to funds
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made available in this Act or during the cur-
rent fiscal year for Nicaragua, and for any
narcotics-related assistance for Colombia,
Bolivia, and Peru authorized by the Foreign
Assistance Act of 1961 or the Arms Export
Control Act.

COMMERCE AND TRADE

SEC. 513. (a) None of the funds appropriated
or made available pursuant to this Act for
direct assistance and none of the funds oth-
erwise made available pursuant to this Act
to the Export-Import Bank and the Overseas
Private Investment Corporation shall be ob-
ligated or expended to finance any loan, any
assistance or any other financial commit-
ments for establishing or expanding produc-
tion of any commodity for export by any
country other than the United States, if the
commodity is likely to be in surplus on
world markets at the time the resulting pro-
ductive capacity is expected to become oper-
ative and if the assistance will cause sub-
stantial injury to United States producers of
the same, similar, or competing commodity:
Provided, That such prohibition shall not
apply to the Export-Import Bank if in the
judgment of its Board of Directors the bene-
fits to industry and employment in the Unit-
ed States are likely to outweigh the injury
to United States producers of the same, simi-
lar, or competing commodity.

(b) None of the funds appropriated by this
or any other Act to carry out chapter 1 of
part I of the Foreign Assistance Act of 1961
shall be available for any testing or breeding
feasibility study, variety improvement or in-
troduction, consultancy, publication, con-
ference, or training in connection with the
growth or production in a foreign country of
an agricultural commodity for export which
would compete with a similar commodity
grown or produced in the United States: Pro-
vided, That this subsection shall not pro-
hibit—

(1) activities designed to increase food se-
curity in developing countries where such
activities will not have a significant impact
in the export of agricultural commodities of
the United States; or

(2) research activities intended primarily
to benefit American producers.

(c) None of the funds provided in this Act
to the Agency for International Develop-
ment, other than funds made available to
carry out Caribbean Basin Initiative pro-
grams under the Tariff Schedules of the
United States, section 1202 of title 19, United
States Code, schedule 8, part I, subpart B,
item 807.00, shall be obligated or expended—

(1) to procure directly feasibility studies or
prefeasibility studies for, or project profiles
of potential investment in, the manufacture,
for export to the United States or to third
country markets in direct competition with
United States exports., of import-sensitive
articles as defined by section 503(c)(1) (A)
and (E) of the Tariff Act of 1930 (19 U.S.C.
2463(c)(1) (A) and (E)); or

(2) to assist directly in the establishment
of facilities specifically designed for the
manufacture, for export to the United States
or to third country markets in direct com-
petition with United States exports, of im-
port-sensitive articles as defined in section
503(c)(1) (A) and (E) of the Tariff Act of 1930
(19 U.S.C. 2463(c)(1) (A) and (E)).

SURPLUS COMMODITIES

SEC. 514. The Secretary of the Treasury
shall instruct the United States Executive
Directors of the International Bank for Re-
construction and Development, the Inter-
national Development Association, the
International Finance Corporation, the
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Inter-American Development Bank, the
International Monetary Fund, the Asian De-
velopment Bank, the Inter-American Invest-
ment Corporation, the European Bank for
Reconstruction and Development, the Afri-
can Development Bank, and the African De-
velopment Fund to use the voice and vote of
the United States to oppose any assistance
by these institutions, using funds appro-
priated or made available pursuant to this
Act, for the production or extraction of any
commodity or mineral for export, if it is in
surplus on world markets and if the assist-
ance will cause substantial injury to United
States producers of the same, similar, or
competing commodity.
NOTIFICATION REQUIREMENTS

SEc. 515. For the purposes of providing the
Executive Branch with the necessary admin-
istrative flexibility, none of the funds made
available under this Act for “Development
Assistance Fund”, ‘‘Population, Develop-
ment Assistance', “Development Fund for
Africa", “International organizations and
programs'’, “Trade and Development Agen-
cy'', “International narcotics control”, “‘As-
sistance for Eastern Europe and the Baltic
States', “‘Assistance for the New Independ-
ent States of the Former Soviet Union',
“Economic Support Fund", “Peacekeeping
operations', ‘‘Operating expenses of the
Agency for International Development'',
“Operating expenses of the Agency for Inter-
national Development Office of Inspector
General'’, “Anti-terrorism  assistance",
“Foreign Military Financing Program®,
“International military education and train-
ing" [(including the military-to-military
contact program)l, “Military-to-Military Con-
tact Program', ‘“Inter-American Founda-
tion", “African Development Foundation®,
“Peace Corps'’, or “Migration and refugee
assistance", shall be available for obligation
for activities, programs, projects, type of
materiel assistance, countries, or other oper-
ation not justified or in excess of the amount
justified to the Appropriations Committees
for obligation under any of these specific
headings unless the Appropriations Commit-
tees of both Houses of Congress are pre-
viously notified fifteen days in advance: Pro-
vided, That the President shall not enter into
any commitment of funds appropriated for
the purposes of section 23 of the Arms Export
Control Act for the provision of major de-
fense equipment, other than conventional
ammunition, or other major defense items
defined to be aircraft, ships, missiles, or
combat vehicles, not previously justified to
Congress or 20 per centum in excess of the
quantities justified to Congress unless the
Committees on Appropriations are notified
fifteen days in advance of such commitment:
Provided further, That this section shall not
apply to any reprogramming for an activity,
program, or project under chapter 1 of part I
of the Foreign Assistance Act of 1961 of less
than 20 per centum of the amount previously
justified to the Congress for obligation for
such activity, program, or project for the
current fiscal year: Provided further, That the
requirements of this section or any similar
provision of this Act requiring notification
in accordance with the regular notification
procedures of the Committees on Appropria-
tions may be waived if failure to do so would
pose a substantial risk to human health or
welfare: Provided further, That in case of any
such waiver, notification to the Congress, or
the appropriate congressional committees,
shall be provided as early as practicable, but
in no event later than three days after tak-
ing the action to which such notification re-
gquirement was applicable, in the context of
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the circumstances necessitating such waiver:
Provided further, That any notification pro-
vided pursuant to such a waiver shall con-
tain an explanation of the emergency eir-
cumstances.

Drawdowns made pursuant to section
506(a)2) of the Foreign Assistance Act of 1961
shall be subject to the regular notification
procedures of the Committees on Appropria-
tions.

LIMITATION ON AVAILABILITY OF FUNDS FOR
INTERNATIONAL ORGANIZATIONS AND PROGRAMS

SEc. 516. (a) Notwithstanding any other
provision of law or of this Act, none of the
funds provided for ‘“International Organiza-
tions and Programs™ shall be available for
the United States proportionate share, in ac-
cordance with section 307(c) of the Foreign
Assistance Act of 1961, for any programs
identified in section 307, or for Libya, Iran,
or, at the discretion of the President, Com-
munist countries listed in section 620(f) of
the Foreign Assistance Act of 1961, as
amended: Provided, That, subject to the regu-
lar notification procedures of the Commit-
tees on Appropriations, funds appropriated
under this Act or any previously enacted Act
making appropriations for foreign oper-
ations, export financing, and related pro-
grams, which are returned or not made avail-
able for organizations and programs because
of the implementation of this section or any
similar provision of law, shall remain avail-
able for obligation through September 30,
1996.

(b) The United States shall not make any
voluntary or assessed contribution—

(1) to any affiliated organization of the
United Nations which grants full member-
ship as a state to any organization or group
that does not have the internationally recog-
nized attributes of statehood, or

(2) to the United Nations, if the United Na-
tions grants full membership as a state in
the United Nations to any organization or
group that does not have the internationally
recognized attributes of statehood,
during any period in which such membership
is effective.

ECONOMIC SUPPORT FUND ASSISTANCE FOR
ISRAEL

SEC. 517. The Congress finds that progress
on the peace process in the Middle East is vi-
tally important to United States security in-
terests in the region. The Congress recog-
nizes that, in fulfilling its obligations under
the Treaty of Peace Between the Arab Re-
public of Egypt and the State of Israel, done
at Washington on March 26, 1979, Israel in-
curred severe economic burdens. Further-
more, the Congress recognizes that an eco-
nomically and militarily secure Israel serves
the security interests of the United States,
for a secure Israel is an Israel which has the
incentive and confidence to continue pursu-
ing the peace process. Therefore, the Con-
gress declares that it is the policy and the
intention of the United States that the funds
provided in annual appropriations for the
Economic Support Fund which are allocated
to Israel shall not be less than the annual
debt repayment (interest and principal) from
Israel to the United States Government in
recognition that such a principle serves
United States interests in the region.

PROHIBITION CONCERNING ABORTIONS AND
INVOLUNTARY STERILIZATION

SEC. 518. None of the funds made available
to carry out part I of the Foreign Assistance
Act of 1961, as amended, may be used to pay
for the performance of abortions as a method
of family planning or to motivate or coerce
any person to practice abortions. None of the
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funds made available to carry out part I of
the Foreign Assistance Act of 1961, as
amended, may be used to pay for the per-
formance of involuntary sterilization as a
method of family planning or to coerce or
provide any financial incentive to any person
to undergo sterilizations. None of the funds
made available to carry out part I of the
Foreign Assistance Act of 1961, as amended,
may be used to pay for any biomedical re-
search which relates in whole or in part, to
methods of, or the performance of, abortions
or involuntary sterilization as a means of
family planning. None of the funds made
available to carry out part I of the Foreign
Assistance Act of 1961, as amended, may be
obligated or expended for any country or or-
ganization if the President certifies that the
use of these funds by any such country or or-
ganization would violate any of the above
provisions related to abortions and involun-
tary sterilizations. The Congress reaffirms
its commitments to Population, Develop-
ment Assistance and to the need for in-
formed voluntary family planning.
REPORTING REQUIREMENT

SEC. 519. The President shall submit to the
Committees on Appropriations the reports
required by section 25(a)(1) of the Arms Ex-
port Control Act.

SPECIAL NOTIFICATION REQUIREMENTS

Sec. 520. None of the funds appropriated in
this Act shall be obligated or expended for
Colombia, Dominican Republic, El Salvador,
Guatemala, Haiti, Indonesia, Liberia, Nica-
ragua, Pakistan, Peru, Rwanda, Sudan, or
Zaire except as provided through the regular
notification procedures of the Committees
on Appropriations: Provided, That this sec-
tion shall not apply to funds appropriated by
this Act to carry out the provisions of chap-
ter 1 of part I of the Foreign Assistance Act
of 1961 that are made available for El Sal-
vador and Nicaragua.

DEFINITION OF PROGRAM, PROJECT, AND
ACTIVITY

SEc. 521. For the purpose of this Act, “‘pro-
gram, project, and activity” shall be defined
at the Appropriations Act account level and
shall include all Appropriations and Author-
izations Acts earmarks, ceilings, and limita-
tions with the exception that for the follow-
ing accounts: Economic Support Fund and
Foreign Military Financing Program, ‘‘pro-
gram, project, and activity’ shall also be
considered to include country, regional, and
central program level funding within each
such account; for the development assistance
accounts of the Agency for International De-
velopment ‘‘program, project, and activity"”
shall also be considered to include central
program level funding, either as (1) justified
to the Congress, or (2) allocated by the exec-
utive branch in accordance with a report, to
be provided to the Committees on Appropria-
tions within thirty days of enactment of this
Act, as required by section 653(a) of the For-
eign Assistance Act of 1961.

FAMILY PLANNING, CHILD SURVIVAL AND AIDS

ACTIVITIES

SEc. 522. Up to $8,000,000 of the funds made
available by this Act for assistance for fam-
ily planning, health, child survival, and
AIDS, may be used to reimburse United
States Government agencies, agencies of
State governments, institutions of higher
learning, and private and voluntary organi-
zations for the full cost of individuals (in-
cluding for the personal services of such indi-
viduals) detailed or assigned to, or con-
tracted by, as the case may be, the Agency
for International Development for the pur-
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pose of carrying out family planning activi-
ties, child survival activities and activities
relating to research on, and the treatment
and control of, acquired immune deficiency
syndrome in developing countries: Provided,
That such individuals shall not be included
within any personnel ceiling applicable to
any United States Government agency dur-
ing the period of detail or assignment: Pro-
vided further, That funds appropriated by this
Act that are made available for child sur-
vival activities or activities relating to re-
search on, and the treatment and control of,
acquired immune deficiency syndrome may
be made available notwithstanding any pro-
vision of law that restricts assistance to for-
eign countries: Provided further, That funds
appropriated by this Act that are made
available for family planning activities may
be made available notwithstanding section
512 of this Act and section 620(q) of the For-
eign Assistance Act of 1961.

PROHIBITION AGAINST INDIRECT FUNDING TO

CERTAIN COUNTRIES

SEC. 523. None of the funds appropriated or
otherwise made available pursuant to this
Act shall be obligated to finance indirectly
any assistance or reparations to Cuba, Iraq,
Libya, [the Socialist Republic of Vietnam,]
Iran, Syria, North Korea, or the People’s Re-
public of Chinal, or Laos] unless the Presi-
dent of the United States certifies that the
withholding of these funds is contrary to the
national interest of the United States.

RECIPROCAL LEASING

SEC. 524. Section 61(a) of the Arms Export
Control Act is amended by striking out
*1994" and inserting in lieu thereof ‘1995,
NOTIFICATION ON EXCESS DEFENSE EQUIPMENT

SEc. 525. Prior to providing excess Depart-
ment of Defense articles in accordance with
section 516{(a) of the Foreign Assistance Act
of 1961, the Department of Defense shall no-
tify the Committees on Appropriations to
the same extent and under the same condi-
tions as are other committees pursuant to
subsection (c) of that section: Provided, That
before issuing a letter of offer to sell excess
defense articles under the Arms Export Con-
trol Act, the Department of Defense shall no-
tify the Committees on Appropriations in ac-
cordance with the regular notification proce-
dures of such Committees: Provided further,
That such Committees shall also be informed
of the original acquisition cost of such de-
fense articles.

AUTHORIZATION REQUIREMENT

SEC. 526. Funds appropriated by this Act
may be obligated and expended [subject tol
notwithstanding section 10 of Public Law 91-
672 and section 15 of the State Department
Basic Authorities Act of 1956: Provided, That
the Secretary of the Treasury may, to fulfill
commitments of the United States, (a) subscribe
to and make payment for shares of the Inter-
American Development Bank, make conlribu-
tions to the Fund for Special Operations of that
Bank, and vote for resolutions (including
amendments to that Bank's constitutive agree-
ment), all in connection with the eighth general
increase in resources of that Bank; and (b) con-
tribute to the Restructured Global Environment
Facility under its Instrument, to the African
Development Fund in connection with the sev-
enth general replenishment of its resources, and
to the Interest Subsidy Account of the successor
to the Enhanced Structural Adjustment Facility
of the International Monetary Fund. The
amount to be paid in respect of each such con-
tribution or subscription is authorized to be ap-
propriated without fiscal year limitation. Each
such subscription or contribution shall be effec-
tive only to such extent or in such amounts as
are provided in advance in appropriations Acts.
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DEPLETED URANIUM

Skc. 527. None of the funds provided in this
or any other Act may be made available to
facilitate in any way the sale of M-833 anti-
tank shells or any comparable antitank
shells containing a depleted uranium pene-
trating component to any country other
than (1) countries which are members of
NATO, (2) countries which have been des-
ignated as a major non-NATO ally for pur-
poses of section 1105 of the National Defense
Authorization Act for Fiscal Year 1987 or, (3)
Taiwan: Provided, That funds may be made
available to facilitate the sale of such shells
notwithstanding the limitations of this sec-
tion if the President determines that to do
so is in the national security interest of the
United States.

OPPOSITION TO ASSISTANCE TO TERRORIST
COUNTRIES BY INTERNATIONAL FINANCIAL IN-
STITUTIONS
SEC. 528. (a) INSTRUCTIONS FOR UNITED

STATES EXECUTIVE DIRECTORS.—The Sec-

retary of the Treasury shall instruct the

United States Executive Director of each

international financial institution des-

ignated in subsection (b), and the Adminis-
trator of the Agency for International Devel-
opment shall instruct the United States Ex-
ecutive Director of the International Fund
for Agriculture Development, to use the
voice and vote of the United States to oppose
any loan or other use of the funds of the re-
spective institution to or for a country for
which the Secretary of State has made a de-
termination under section 6(j) of the Export

Administration Act of 1979.

(b) DEFINITION.—For purposes of this sec-
tion, the term ‘“‘international financial insti-
tution" includes—

(1) the International Bank for Reconstruc-
tion and Development, the International De-
velopment Association, and the Inter-
national Monetary Fund; and

(2) wherever applicable, the Inter-Amer-
ican Development Bank, the Asian Develop-
ment Bank, the African Development Bank,
the African Development Fund, and the Eu-
ropean Bank for Reconstruction and Devel-
opment.

PROHIBITION ON BILATERAL ASSISTANCE TO

TERRORIST COUNTRIES

SEC. 529. (a) Notwithstanding any other
provision of law, funds appropriated for bi-
lateral assistance under any heading of this
Act and funds appropriated under any such
heading in a provision of law enacted prior
to enactment of this Act, shall not be made
available to any country which the President
determines—

(1) grants sanctuary from prosecution to
any individual or group which has commit-
ted an act of international terrorism, or

(2) otherwise supports international terror-
ism.

(b) The President may waive the applica-
tion of subsection (a) to a country if the
President determines that national security
or humanitarian reasons justify such waiver.
The President shall publish each waiver in
the Federal Register and, at least fifteen
days before the waiver takes effect, shall no-
tify - the Committees on Appropriations of
the waiver (including the justification for
the walver) in accordance with the regular
notification procedures of the Committees
on Appropriations.

COMMERCIAL LEASING OF DEFENSE ARTICLES

SEC. 530. Notwithstanding any other provi-
sion of law, and subject to the regular notifi-
cation requirements of the Committees on
Appropriations, the authority of section
23(a) of the Arms Export Control Act may be
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used to provide financing to Israel and Egypt
and NATO and major non-NATO allies for
the procurement by leasing (including leas-
ing with an option to purchase) of defense ar-
ticles from United States commercial suppli-
ers, not including Major Defense Equipment
(other than helicopters and other types of
aircraft having possible civilian application),
if the President determines that there are
compelling foreign policy or national secu-
rity reasons for those defense articles being
provided by commercial lease rather than by
government-to-government sale under such
Act.

COMPETITIVE INSURANCE

SEC. 531. All Agency for International De-
velopment contracts and solicitations, and
subcontracts entered into under such con-
tracts, shall include a clause requiring that
United States [marine] insurance companies
have a fair opportunity to bid for [marinel
insurance when such insurance is necessary
or appropriate.

STINGERS IN THE PERSIAN GULF REGION

SEc. 532. Except as provided in section 581
of the Foreign Operations, Export Financing,
and Related Programs Appropriations Act,
1990, the United States may not sell or other-
wise make available any Stingers to any
country bordering the Persian Gulf under
the Arms Export Control Act or chapter 2 of
part II of the Foreign Assistance Act of 1961.
PROHIBITION ON LEVERAGING AND DIVERSION OF

UNITED STATES ASSISTANCE

SEC. 533. (a) None of the funds appropriated
by this Act may be provided tc any foreign
government (including any instrumentality
or agency thereof), foreign person, or United
States person in exchange for that foreign
government or person undertaking any ac-
tion which is, if carried out by the United
States Government, a United States official
or employee, expressly prohibited by a provi-
sion of United States law.

(b) For the purposes of this section the
term ‘‘funds appropriated by this Act” in-
cludes only (1) assistance of any kind under
the Foreign Assistance Act of 1961; and (2)
credits, and guaranties under the Arms Ex-
port Control Act.

(c) Nothing in this section shall be con-
strued to limit— .

(1) the ability of the President, the Vice
President, or any official or employee of the
United States to make statements or other-
wise express their views to any party on any
subject;

(2) the ability of an official or employee of
the United States to express the policies of
the President; or

(3) the ability of an official or employee of
the United States to communicate with any
foreign country government, group or indi-
vidual, either directly or through a third
party, with respect to the prohibitions of
this section including the reasons for such
prohibitions, and the actions, terms, or con-
ditions which might lead to the removal of
the prohibitions of this section.

DEBT-FOR-DEVELOPMENT

SEC. 534. In order to enhance the continued
participation of nongovernmental organiza-
tions in economic assistance activities under
the Foreign Assistance Act of 1961, including
endowments, debt-for-development and debt-
for-nature exchanges, a nongovernmental or-
ganization which is a grantee or contractor
of the Agency for International Development
may place in interest bearing accounts funds
made available under this Act or prior Acts
or local currencies which accrue to that or-
ganization as a result of economic assistance
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provided under the heading *‘Agency for
International Development' and any inter-
est earned on such investment may be for
the purpose for which the assistance was pro-
vided to that organization.

LOCATION OF STOCKPILES

SEC. 535. Section 514(b)2) of the Foreign
Assistance Act of 1961 is amended by striking
out *$200,000,000 for stockpiles in Israel for
fiscal year 1994 and inserting in lieu thereof
“*a total of $200,000,000 for stockpiles in Israel
for fiscal years 1994 and 1995, up to $40,000,000
may be made available for stockpiles in the
Republic of Korea, and up to $10,000,000 may
be made available for stockpiles in Thailand
for fiscal year 1995",

SEPARATE ACCOUNTS

SEC. 536. (a) SEPARATE ACCOUNTS FOR
LocAL CURRENCIES.—(1) If assistance is fur-
nished to the government of a foreign coun-
try under chapters 1 and 10 of part I (includ-
ing the Philippines Multilateral Assistance
Initiative) or chapter 4 of part II of the For-
eign Assistance Act of 1961 under agreements
which result in the generation of local cur-
rencies of that country, the Administrator of
t.];e“Agancy for International Development
shall—

(A) require that local currencies be depos-
ited in a separate account established by
that government,

(B) enter into an agreement with that gov-
ernment which sets forth—

(i) the amount of the local currencies to be
generated, and

(ii) the terms and conditions under which
the currencies so deposited may be utilized,
consistent with this section; and

(C) establish by agreement with that gov-
ernment the responsibilities of the Agency
for International Development and that gov-
ernment to monitor and account for deposits
into and disbursements from the separate ac-
count,

(2) UsEs OF LOCAL CURRENCIES.—AS may be
agreed upon with the foreign government,
local currencies deposited in a separate ac-
count pursuant to subsection (a), or an
equivalent amount of local currencies, shall
be used only—

(A) to carry out chapters 1 or 10 of part I
or chapter 4 of part II (as the case may be),
for such purposes as—

(i) project and sector assistance activities,
or

(ii) debt and deficit financing; or

(B) for the administrative requirements of
the United States Government.

(3) PROGRAMMING ACCOUNTABILITY.—The
Agency for International Development shall
take all appropriate steps to ensure that the
equivalent of the local currencies disbursed
pursuant to subsection (a)2)}A) from the
separate account established pursuant to
subsection (a)(1) are used for the purposes
agreed upon pursuant to subsection (a)2).

(4) TERMINATION OF ASSISTANCE PRO-
GRAMS.—Upon termination of assistance to a
country under chapters 1 or 10 of part I or
chapter 4 of part II (as the case may be), any
unencumbered balances of funds which re-
main in a separate account established pur-
suant to subsection (a) shall be disposed of
for such purposes as may be agreed to by the
government of that country and the United
States Government.

(5) CONFORMING AMENDMENTS.—The provi-
sions of this subsection shall supersede the
tenth and eleventh provisos contained under
the heading ‘“‘Sub-Saharan Africa, Develop-
ment Assistance’ as included in the Foreign
Operations, Export Financing, and Related
Programs Appropriations Act, 1989 and sec-
tions 531(d) and 609 of the Foreign Assistance
Act of 1961.
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(b) SEPARATE ACCOUNTS FOR CASH TRANS-
FERS.—(1) If assistance is made available to
the government of a foreign country, under
chapters 1 or 10 of part I (including the Phil-
ippines Multilateral Assistance Initiative) or
chapter 4 of part II of the Foreign Assistance
Act of 1961, as cash transfer assistance or as
nonproject sector assistance, that country
shall be required to maintain such funds in a
separate account and not commingle them
with any other funds.

(2) APPLICABILITY OF OTHER PROVISIONS OF
Law.—Such funds may be obligated and ex-
pended notwithstanding provisions of law
which are inconsistent with the nature of
this assistance including provisions which
are referenced in the Joint Explanatory
Statement of the Committee of Conference
accompanying House Joint Resolution 648
(H. Report, No. 98-1159).

(3) NOTIFICATION.—At least fifteen days
prior to obligating any such cash transfer or
nonproject sector assistance, the President
shall submit a notification through the regu-
lar notification procedures of the Commit-
tees on Appropriations, which shall include a
detailed description of how the funds pro-
posed to be made available will be used, with
a discussion of the United States interests
that will be served by the assistance (includ-
ing, as appropriate, a description of the eco-
nomic policy reforms that will be promoted
by such assistance).

(4) EXEMPTION.—Nonproject sector assist-
ance funds may be exempt from the require-
ments of subsection (b)(1) only through the
notification procedures of the Committees
on Appropriations.

COMPENSATION FOR UNITED STATES EXECUTIVE
DIRECTORS TO INTERNATIONAL FINANCIAL IN-
STITUTIONS
SEC. 537. (a) No funds appropriated by this

Act may be made as payment to any inter-
national financial institution while the Unit-
ed States Executive Director to such institu-
tion is compensated by the institution at a
rate which, together with whatever com-
pensation such Director receives from the
United States, is in excess of the rate pro-
vided for an individual occupying a position
at level IV of the Executive Schedule under
section 5315 of title 5, United States Code, or
while any alternate United States Director
to such institution is compensated by the in-
stitution at a rate in excess of the rate pro-
vided for an individual occupying a position
at level V of the Executive Schedule under
section 5316 of title 5, United States Code.

(b) For purposes of this section, “‘inter-
national financial institutions” are: the
International Bank for Reconstruction and
Development, the Inter-American Develop-
ment Bank, the Asian Development Bank,
the Asian Development Fund, the African
Development Bank, the African Develop-
ment Fund, the International Monetary
Fund, and the European Bank for Recon-
struction and Development.

COMPLIANCE WITH UNITED NATIONS SANCTIONS
AGAINST IRAQ

SEC. 538. (a) DENIAL OF ASSISTANCE.—None
of the funds appropriated or otherwise made
available pursuant to this Act to carry out
the Foreign Assistance Act of 1961 (including
title IV of chapter 2 of part I, relating to the
Overseas Private Investment Corporation) or
the Arms Export Control Act may be used to
provide assistance to any country that is not
in compliance with the United Nations Secu-
rity Council sanctions against Iraq unless
the President determines and so certifies to
the Congress that—

(1) such assistance is in the national inter-
est of the United States;
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(2) such assistance will directly benefit the
needy people in that country; or

(3) the assistance to be provided will be hu-
manitarian assistance for foreign nationals
who have fled Iraq and Kuwait,

(b) IMPORT SANCTIONS.—If the President
considers that the taking of such action
would promote the effectiveness of the eco-
nomic sanctions of the United Nations and
the United States -imposed with respect to
Iraq, and is consistent with the national in-
terest, the President may prohibit, for such
a period of time as he considers appropriate,
the importation into the United States of
any or all products of any foreign country
that has not prohibited—

(1) the importation of products of Iraq into
its customs territory, and

(2) the export of its products to Iraq.

POW/MIA MILITARY DRAWDOWN

SEC. 539. (a) Notwithstanding any other
provision of law, the President may direct
the drawdown, without reimbursement by
the recipient, of defense articles from the
stocks of the Department of Defense, defense
services of the Department of Defense, and
military education and training, of an aggre-
gate value not to exceed $15,000,000 in fiscal
year 1995, as may be necessary to carry out
subsection (b).

(b) Such defense articles, services and
training may be provided to Vietnam, Cam-
bodia and Laos, under subsection (a) as the
President determines are necessary to sup-
port efforts to locate and repatriate mem-
bers of the United States Armed Forces and
civilians employed directly or indirectly by
the United States Government who remain
unaccounted for from the Vietnam War, and
to ensure the safety of United States Gov-
ernment personnel engaged in such coopera-
tive efforts and to support United States De-
partment of Defense-sponsored humanitarian
projects associated with the POW/MIA ef-
forts. Any aircraft shall be provided under
this section only to Laos and only on a lease
or loan basis, but may be provided at no cost
notwithstanding section 61 of the Arms Ex-
port Control Act and may be maintained
with defense articles, services and training
provided under this section.

(c) The President shall, within sixty days
of the end of any fiscal year in which the au-
thority of subsection (a) is exercised, submit
a report to the Congress which identifies the
articles, services, and training drawn down
under this section.

(d) There are authorized to be appropriated
to the President such sums as may be nec-
essary to reimburse the applicable appro-
priation, fund, or account for defense arti-
cles, defense services, and military education
and training provided under this section.

MEDITERRANEAN EXCESS DEFENSE ARTICLES

SEc. 540. During fiscal year 1995, the provi-
sions of section 573(e) of the Foreign Oper-
ations, Export Financing, and Related Pro-
grams Appropriations Act, 1890, shall be ap-
plicable, for the period specified therein, to
excess defense articles made available under
sections 516 and 519 of the Foreign Assistance
Act of 1961.

PRIORITY DELIVERY OF EQUIPMENT

SEC. 541. Notwithstanding any other provi-
sion of law, the delivery of excess defense ar-
ticles that are to be transferred on a grant
basis under section 516 of the Foreign Assist-
ance Act to NATO allies and to major non-
NATO allies on the southern and southeast-
ern flank of NATO shall be given priority to
the maximum extent feasible over the deliv-
ery of such excess defense articles to other
countries.
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SEc. 542. Section 599B(a) of the Foreign Op-
erations, Export Financing, and Related Pro-
grams Appropriations Act, 1991 (as amended
by Public Law 102-145, as amended, and Pub-
lic Law 102-391), is further amended—

(a) by striking out *‘fiscal year 1994 and
inserting in lieu thereof ‘‘fiscal year 1995";

(b) by striking out ‘‘Appropriations Act,
194" and inserting in lieu thereof *‘Appro-
priations Act, 1995""; and

(c) by striking out *'$700,000,000'"" and in-
serting in lieu thereof *‘$775,000,000".

CASH FLOW FINANCING

SEC. 543. For each country that has been
approved for cash flow financing (as defined
in section 25(d) of the Arms Export Control
Act, as added by section 112(b) of Public Law
99-83) under the Foreign Military Financing
Program, any Letter of Offer and Acceptance
or other purchase agreement, or any amend-
ment thereto, for a procurement in excess of
$100,000,000 that is to be financed in whole or
in part with funds made available under this
Act shall be submitted through the regular
notification procedures to the Committees
on Appropriations.

AUTHORITIES FOR THE PEACE CORPS, THE
INTER-AMERICAN FOUNDATION AND THE AFRI-
CAN DEVELOPMENT FOUNDATION
SEC. 544. Unless expressly provided to the

contrary, provisions of this or any other Act,

including provisions contained in prior Acts
authorizing or making appropriations for
foreign operations, export financing, and re-
lated programs, shall not be construed to
prohibit activities authorized by or con-
ducted under the Peace Corps Act, the Inter-

American Foundation Act, or the African

Development Foundation Act. The appro-

priate agency shall promptly report to the

Committees on Appropriations whenever it

is conducting activities or is proposing to

conduct activities in a country for which as-
sistance is prohibited.
IMPACT ON JOBS IN THE UNITED STATES

SEC. 545. None of the funds appropriated by
this Act may be obligated or expended to
provide—

(a) any financial incentive to a business
enterprise currently located in the United
States for the purpose of inducing such an
enterprise to relocate outside the United
States if such incentive or inducement is
likely to reduce the number of employees of
such business enterprise in the United States
because United States production is being re-
placed by such enterprise outside the United
States;

(b) assistance for the purpose of establish-
ing or developing in a foreign country any
export processing zone or designated area in
which the tax, tariff, labor, environment,
and safety laws of that country do not apply,
in part or in whole, to activities carried out
within that zone or area, unless the Presi-
dent determines and certifies that such as-
sistance is not likely to cause a loss of jobs
within the United States; or

(c) assistance for any project or activity
that contributes to the violation of inter-
nationally recognized workers rights, as de-
fined in section 502(a)(4) of the Trade Act of
1974, of workers in the recipient country, in-
cluding any designated zone or area in that
country: Provided, That in recognition that
the application of this subsection should be
commensurate with the level of development
of the recipient country and sector, the pro-
visions of this subsection shall not preclude
assistance for the informal sector in such
country, micro and small-scale enterprise,
and smallholder agriculture.
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AUTHORITY TO ASSIST BOSNIA-HERCEGOVINA

SEC. 546. (a) Congress finds as follows:

(1) The United Nations has imposed an em-
bargo on the transfer of arms to any country
on the territory of the former Yugoslavia.

(2) The federated states of Serbia and
Montenegro have a large supply of military
equipment and ammunition and the Serbian
forces fighting the government of Bosnia-
Hercegovina have more than one thousand
battle tanks, armored vehicles, and artillery
pieces.

(3) Because the United Nations arms em-
bargo is serving to sustain the military ad-
vantage of the aggressor, the United Nations
should exempt the government of Bosnia-
Hercegovina from its embargo.

(b) Pursuant to a lifting of the United Na-
tions arms embargo, or to a unilateral lifting
of the arms embargo by the President of the
United States, against Bosnia-Hercegovina,
the President is authorized to transfer, sub-
ject to the regular notification procedures of the
Committees on Appropriations, to the govern-
ment of that nation, without reimburse-
ment, defense articles from the stocks of the
Department of Defense of an aggregate value
not to exceed $50,000,000 in fiscal year 1995:
Provided, That the President certifies in a
timely fashion to the Congress that—

(1) the transfer of such articles would as-
sist that nation in self-defense and thereby
promote the security and stability of the re-
gion; and

(2) United States allies are prepared to join
in such a military assistance effort.

(¢) Within 60 days of any transfer under the
authority provided in subsection (b), and
every 60 days thereafter, the President shall
report in writing to the Speaker of the House
of Representatives and the President pro
tempore of the Senate concerning the arti-
cles transferred and the disposition thereof.

(d) There are authorized to be appropriated
to the President such sums as may be nec-
essary to reimburse the applicable appro-
priation, fund, or account for defense articles
provided under this section. !

(e) If the President determines that doing
80 will contribute to a just resolution of
charges regarding genocide or other viola-
tions of international law in the former
Yugoslavia, the anuthority of section 552(c) of
the Foreign Assistance Act of 1961, as
amended, may be used to provide up to
$25,000,000 of commeodities and services to the
United Nations War Crimes Tribunal, with-
out regard to the ceiling limitation con-
tained in paragraph (2) thereof: Provided,
That the determination required under this
subsection shall be in lieu of any determina-
tions otherwise required under section 552(c).

SPECIAL AUTHORITIES

SEc. 547. (a) Funds appropriated in title II
of this Act that are made available for Haiti,
Afghanistan, Lebanon, and Cambodia, and
for victims of war, displaced children, dis-
placed Burmese, humanitarian assistance for
Romania, and humanitarian assistance for
the peoples of Bosnia-Hercegovina, Croatia,
and Kosova, may be made available notwith-
standing any other provision of law: Pro-
vided, That any such funds that are made
available for Cambodia shall be subject to
the provisions of section 531(e) of the Foreign
Assistance Act of 1961 and section 906 of the
International Security and Development Co-
operation Act of 1985: Provided further, That
the President shall terminate assistance to
any [Cambodian] organization that he deter-
mines is cooperating, tactically or strategi-
cally, with the Khmer Rouge in their mili-
tary operations.

(b) Funds appropriated by this Act to carry
out the provisions of sections 103 through 106
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of the Foreign Assistance Act of 1961 may be
used, notwithstanding any other provision of
law, for the purpose of supporting tropical
forestry and energy programs aimed at re-
ducing emissions of greenhouse gases with
regard to the key countries in which defor-
estation and energy policy would make a sig-
nificant contribution to global warming, and
Jor the purpose of supporting biodiversity con-
servation activities: Provided, That such assist-
ance shall be subject to sections 116, 502B,
and 620A of the Foreign Assistance Act of
1961.

(c) During fiscal year 1995, the President
may use up to $50,000,000 under the authority
of section 451 of the Foreign Assistance Act
of 1961, notwithstanding the funding ceiling
contained in subsection (a) of that section.

(d) The Agency for International Develop-
ment may employ personal services contrac-
tors, notwithstanding any other provision of
law, for the purpose of administering pro-
grams for the West Bank and Gaza.

POLICY ON TERMINATING THE ARAB LEAGUE

BOYCOTT OF ISRAEL

SEC. 548. (a) FINDINGS.—The Congress finds
that—

(1) since 1948 the Arab countries have
maintained a primary boycott against Israel,
refusing to do business with Israel;

(2) since the early 1950s the Arab League
has maintained a secondary and tertiary
boycott against American and other compa-
nies that have commercial ties with Israel;

(3) the boycott seeks to coerce American
firms by blacklisting those that do business
with Israel and harm America’s competitive-
ness;

(4) the United States has a longstanding
policy opposing the Arab League boycott and
United States law prohibits American firms
from providing information to Arab coun-
tries to demonstrate compliance with the
boycott;

(5) with real progress being made in the
Middle East peace process and the serious
confidence-building measures taken by the
State of Israel an end to the Arab boycott of
Israel and of American companies that have
commercial ties with Israel is long overdue
and would represent a significant confidence-
building measure; and

(6) in the interest of Middle East peace and
free commerce, the President must take
more concrete steps to press the Arab states
to end their practice of blacklisting and boy-
cotting American companies that have trade
ties with Israel.

(b) PoLicy.—It is the sense of the Congress
that—

(1) the Arab League countries should im-
mediately and publicly renounce the pri-
mary boycott of Israel and the secondary
and tertiary boycott of American firms that
have commercial ties with Israel and

(2) the President should—

(A) take more concrete steps to encourage
vigorously Arab League countries to re-
nounce publicly the primary boycotts of Is-
rael and the secondary and tertiary boycotts
of American firms that have commercial re-
lations with Israel as a confidence-building
measure;

(B) take into consideration the participa-
tion of any recipient country in the primary
boycott of Israel and the secondary and ter-
tiary boycotts of American firms that have
commercial relations with Israel when deter-
mining whether to sell weapons to said coun-
try;

(C) report to Congress on the specific steps
being taken by the President to bring about
a public renunciation of the Arab primary
boycott of Israel and the secondary and ter-
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tiary boycotts of American firms that have
commercial relations with Israel; and

(D) encourage the allies and trading part-
ners of the United States to enact laws pro-
hibiting businesses from complying with the
boycott and penalizing businesses that do
comply.

ANTI-NARCOTICS ACTIVITIES

SEC. 519. (a) Of the funds appropriated by
this Act under the heading ‘“‘Economic Sup-
port Fund", assistance may be provided to
strengthen the administration of justice in
countries in Latin America and the Carib-
bean in accordance with the provisions of
section 534 of the Foreign Assistance Act of
1961, except that programs to enhance pro-
tection of participants in judicial cases may
be conducted notwithstanding section 660 of
that Act.

(b) Of the funds appropriated by this Act
under the heading “'Economic Support Fund',
notwithstanding section 660 of the Foreign As-
sistance Act of 1961, up to $3,000,000 may be
made available, subject to the regular notifica-
tion procedures of the Committees on Appropria-
tions, for technical assistance, training, and
commodities with the objective of creating a pro-
fessional civilian police force for Panama, and
for programs lo improve penal institutions and
the rehabilitation of offenders in Panama
(which programs may be conducted other than
through multilateral or regional institutions),
except that such technical assistance shall not
include more than $1,000,000 for the procure-
ment of egquipment for law enforcement pur-
poses, and shall not include lethal equipment.

[(b)] (¢) Funds made available pursuant to
this section may be made available notwith-
standing the third sentence of section 534(e)
of the Foreign Assistance Act of 1961. Funds
made available pursuant to subsection
[(a)(1)] (a) for Bolivia, Colombia and Peru
and subsection [(a)}2)] (b) may be made
available notwithstanding section 534(c) and
the second sentence of section 534(e) of the
Foreign Assistance Act of 1961.

ELIGIBILITY FOR ASSISTANCE

SEC. 550. (a) ASSISTANCE THROUGH NON-
GOVERNMENTAL ORGANIZATIONS.—Restric-
tions contained in this or any other Act with
respect to assfStance for a country shall not
be construed to restrict assistance in support
of programs of nongovernmental organiza-
tions from funds appropriated by this Act to
carry out the provisions of chapters 1 and 10
of part I of the Foreign Assistance Act of
1961: Provided, That the President shall take
into consideration, in any case in which a re-
striction on assistance would be applicable
but for this subsection, whether assistance
in support of programs of nongovernmental
organizations is in the national interest of
the United States: Provided further, That be-
fore using the authority of this subsection to
furnish assistance in support of pro s of
nongovernmental organizations, the *Presi-
dent shall notify the Committees on Appro-
priations under the regular notification pro-
cedures of those committees, including a de-
scription of the program to be assisted, the
assistance to be provided, and the reasons for
furnishing such assistance: Provided further,
That nothing in this subsection shall be con-
strued to alter any existing statutory prohi-
bitions against abortion or involuntary
sterilizations contained in this or any other
Act.

(b) PuBLic LAW 480.—During fiscal year
1995, restrictions contained in this or any
other Act with respect to assistance for a
country shall not be construed to restrict as-
sistance under titles I and II of the Agricul-
tural Trade Development and Assistance Act
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of 1954: Provided, That none of the funds ap-
propriated to carry out title I of such Act
and made available pursuant to this sub-
section may be obligated or expended except
as provided through the regular notification
procedures of the Committees on Appropria-
tions.

(c) EXCEPTION.—This section shall not
apply—

(1) with respect to section 529 of this Act or
any comparable provision of law prohibiting
assistance to countries that support inter-
national terrorism; or

(2) with respect to section 116 of the For-
eign Assistance Act of 1961 or any com-
parable provision of law prohibiting assist-
ance to countries that violate internation-
ally recognized human rights.

EARMARKS

SEC. 551. (a) Funds appropriated by this
Act which are earmarked may be repro-
grammed for other programs within the
same account notwithstanding the earmark
if compliance with the earmark is made im-
possible by operation of any provision of this
or any other Act or, with respect to a coun-
try with which the United States has an
agreement providing the United States with
base rights or base access in that country, if
the President determines that the recipient
for which funds are earmarked has signifi-
cantly reduced its military or economic co-
operation with the United States since en-
actment of the Foreign Operations, Export
Financing, and Related Programs Appropria-
tions Act, 1991; however, before exercising
the authority of this subsection with regard
to a base rights or base access country which
has significantly reduced its military or eco-
nomic cooperation with the United States,
the President shall consult with, and shall
provide a written policy justification to the
Committees on Appropriations: Provided,
That any such reprogramming shall be sub-
ject to the regular notification procedures of
the Committees on Appropriations: Provided
Surther, That assistance that is repro-
grammed pursuant to this subsection shall
be made available under the same terms and
conditions as originally provided.

(b) In addition to the authority contained
in subsection (a), the original period of avail-
ability of funds appropriated by this Act and
administered by the Agency for Inter-
national Development that are earmarked
for particular programs or activities by this
or any other Act shall be extended for an ad-
ditional fiscal year if the Administrator of
such agency determines and reports prompt-
ly to the Committees on Appropriations that
the termination of assistance to a country or
a significant change in circumstances makes
it unlikely that such earmarked funds can be
obligated during the original period of avail-
ability: Provided, That such earmarked funds
that are continued available for an addi-
tional fiscal year shall be obligated only for
the purpose of such earmark.

CEILINGS AND EARMARKS

Sec. 552. Ceilings and earmarks contained
in this Act shall not be applicable to funds or
authorities appropriated or otherwise made
available by any subsequent Act unless such
Act specifically so directs.

EXCESS DEFENSE ARTICLES

SEC. 553. (a) The authority of section 519 of
the Foreign Assistance Act of 1961, as
amended, may be used in fiscal year 1995 to
provide nonlethal excess defense articles to
countries for which United States foreign as-
sistance has been requested and for which re-
ceipt of such articles was separately justified
for the fiscal year, without regard to the re-
strictions in subsection (a) of section 519.
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(b) The authority of section 518 of the Foreign
Assistance Act of 1961 may be erxercised in any
fiscal year to transfer, for the purposes of that
section, nonlethal excess defense articles to
international organizations and nongovern-
mental organizations notwithstanding section
502 of that Act.

PROHIBITION ON PUBLICITY OR PROPAGANDA

SEC. 554. No part of any appropriation con-
tained in this Act shall be used for publicity
or propaganda purposes within the United
States not authorized before the date of en-
actment of this Act by the Congress.

DISADVANTAGED ENTERFRISES

SEC. 555. (a) Except to the extent that the
Administrator of the Agency for Inter-
national Development determines otherwise,
not less than 10 percent of the aggregate
amount made available for the current fiscal
year for the “Development Assistance
Fund", *Population, Development Assist-
ance'’, and the “Development Fund for Afri-
ca’ shall be made available only for activi-
ties of United States organizations and indi-
viduals that are—

(1) business concerns owned and controlled
by socially and economically disadvantaged
individuals,

(2) historically black colleges and univer-
sities,

(3) colleges and universities having a stu-
dent body in which more than 40 per centum
of the students are Hispanic American, and

(4) private voluntary organizations which
are controlled by individuals who are so-
cially and economically disadvantaged.

(b)(1) In addition to other actions taken to
carry out this section, the actions described
in paragraphs (2) through (5) shall be taken
with respect to development assistance and
assistance for sub-Saharan Africa for the
current fiscal year.

(2) Notwithstanding any other provision of
law, in order to achieve the goals of this sec-
tion, the Administrator—

(A) to the maximum extent practicable,
shall utilize the authority of section 8(a) of
the Small Business Act (15 U,5.C. 637(a));

(B) to the maximum extent practicable,
shall enter into contracts with small busi-
ness concerns owned and controlled by so-
cially and economically disadvantaged indi-
viduals, and organizations contained in para-
graphs (2) through (4) of subsection (a)—

(i) using less than full and open competi-
tive procedures under such terms and condi-
tions as the Administrator deems appro-
priate, and

(ii) using an administrative system for jus-
tifications and approvals that, in the Admin-
istrator’s discretion, may best achieve the
purpose of this section; and

(C) shall issue regulations to require that
any contract in excess of $500,000 contain a
provision requiring that no less than 10 per
centum of the dollar value of the contract be
subcontracted to entities described in sub-
section (a), except—

(i) to the extent the Administrator deter-
mines otherwise on a case-by-case or cat-
egory-of-contract basis; and

(ii) this subparagraph does not apply to
any prime contractor that is an entity de-
scribed in subsection (a).

(3) Each person with contracting authority
who 1is attached to the Agency's head-
guarters in Washington, as well as all Agen-
cy missions and regional offices, shall notify
the Agency's Office of Small and Disadvan-
taged Business Utilization at least seven
business days before advertising a contract
in excess of $100.000, except to the extent
that the Administrator determines otherwise
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on a case-by-case or category-of-contract
basis.

(4) The Administrator shall include, as
part of the performance evaluation of any
mission director of the agency, the mission
director's efforts to carry out this section.

(5) The Administrator shall submit to the
Congress annual reports on the implementa-
tion of this section. Each such report shall
specify the number and dollar value or
amount (as the case may be) of prime con-
tracts, subcontracts, grants, and cooperative
agreements awarded to entities described in
subsection (a) during the preceding fiscal
year,

(c) As used in this section, the term *“so-
cially and economically disadvantaged indi-
viduals' has the same meaning that term is
given for purposes of section 8(d) of the
Small Business Act, except that the term in-
cludes women.

USE OF AMERICAN RESOURCES

SEC. 556. To the maximum extent possible,
assistance provided under this Act should
make full use of American resources, includ-
ing commodities, products, and services.

LIMITATIONS ON ASSISTANCE FOR NICARAGUA

Sec. 557. (a) Funds appropriated by this
Act under the heading “Economic Support
Fund” may only be made available to the
Government of Nicaragua upon the notifica-
tion, in writing, by the Secretary of State to
the appropriate committees that he has de-
termined that significant and tangible
progress is being made by the Government of
Nicaragua toward—

(1) the prosecution of any individual iden-
tified as part of a terrorist/kidnapping ring
by the investigation of issues raised by the
discovery, after the May 23, 1993, explosion in
Managua, of weapons caches, false passports,
identity papers and other documents, sug-
gesting the existence of such a ring, includ-
ing all government officials (including any
members of the armed forces or security
forces);

(2) the resolution of expropriation claims
and the effective compensation of legitimate
claims;

(3) the timely implementation of rec-
ommendations made by the Tripartite Com-
mission as it undertakes to review and iden-
tify those responsible for gross human rights
violations, including the expeditious pros-
ecution of individuals identified by the com-
mission in connection with such violations;

(4) the enactment into law of legislation to
reform the Nicaraguan military and security
forces in order to guarantee civilian control
over the armed forces;

(5) the establishment of civilian control
over the police, and the independence of the
police from the military; and

(6) the effective reform of the Nicaraguan
judicial system.

{b) The notification pursuant to subsection
(a) above shall include a detailed listing of
the tangible evidence that forms the basis
for such determination.

(c) For purposes of this section, the term
“appropriate committees’” means the Com-
mittees on Foreign Relations and Appropria-
tions of the Senate and Committees on For-
eign Affairs and Appropriations of the House
of Representatives.

PROHIBITION OF PAYMENTS TO UNITED NATIONS
MEMBERS

SEC. 558. None of the funds appropriated or
made available pursuant to this Act for car-
rying out the Foreign Assistance Act of 1961,
may be used to pay in whole or in part any
assessments, arrearages, or dues of any
member of the United Nations.
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CONSULTING SERVICES

SEC. 559. The expenditure of any appropria-
tion under this Act for any consulting serv-
ice through procurement contract, pursuant
to section 3109 of title 5, United States Code,
shall be limited to those contracts where
such expenditures are a matter of public
record and available for public inspection,
except where otherwise provided-under exist-
ing law, or under existing Executive order
pursuant to existing law.

PRIVATE VOLUNTARY ORGANIZATIONS—
DOCUMENTATION

SEc. 560. None of the funds appropriated or
made available pursuant to this Act shall be
available to a private voluntary organization
which fails to provide upon timely request
any document, file, or record necessary to
the auditing requirements of the Agency for
International Development, nor shall any of
the funds appropriated by this Act be made
available to any private voluntary organiza-
tion which is not registered with the Agency
for International Development.

SPECIAL DEBT RELIEF FOR THE POOREST

[SEC. b561. (1) AUTHORITY To REDUCE
DEBT.—The President may reduce amounts
owed to the United States (or any agency of
the United States) by an eligible country as
a result of—

[{A) guarantees issued under sections 221
and 222 of the Foreign Assistance Act of 1961;
or

[(B) credits extended or guarantees issued
under the Arms Export Control Act.

[(2) LIMITATIONS.—

[(A) The authority provided by paragraph
(1) may be exercised only to implement mul-
tilateral official debt relief and referendum
agreements, commonly referred to as “*Paris
Club Agreed Minutes’'.

[(B) The authority provided by paragraph
(1) may be exercised only in such amounts or
to such extent as is provided in advance by
appropriations Acts.

[(C) The authority provided by paragraph
{1) may be exercised only with respect to
countries with heavy debt burdens that are
eligible to borrow from the International De-
velopment Association, but not from the
International Bank for Reconstruction and
Development, commonly referred to as
“IDA-only" countries.

[(3) ConDITIONS.—The authority provided
by paragraph (1) may be exercised only with
respect to a country whose government—

[(A) does not have an excessive level of
military expenditures;

[(B) has not repeatedly provided support
for acts of international terrorism;

[(C) is not failing to cooperate on inter-
national narcotics control matters; and

[(D) (including its military or other secu-
rity forces) does not engage in a consistent
pattern of gross violations of internationally
recognized human rights.

[(4) AVAILABILITY OF FUNDs.—The author-
ity provided by paragraph (1) may be used
only with regard to funds appropriated by
this Act under the heading ‘‘Debt Restruc-
turing".

[(56) CERTAIN PROHIBITIONS INAPPLICABLE.—
A reduction of debt pursuant to paragraph
(1) shall not be considered assistance for pur-
poses of any provision of law limiting assist-
ance to a country.]}

SEC. 561. (a) AUTHORITY To REDUCE DEBT.—
The President may reduce amounts owed to the
United States (or any agency of the United
States) by an eligible country as a result of—

(1) guarantees issued under sections 221 and
222 of the Foreign Assistance Act of 1961; or

(2) credits ertended or guarantees issued
under the Arms Export Control Act.
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(b) LIMITATIONS.—

(1) The authority provided by subsection (a)
may be erercised only to implement multilateral
official debt relief and referendum agreements,
commonly referred to as “'Paris Club Agreed
Minutes".

(2) The authority provided by subsection (a)
may be erercised only in such amounts or to
such exrtent as is provided in advance by appro-
priations Acts.

(3) The authority provided by subsection (a)
may be erercised only with respect to countries
with heavy debt burdens that are eligible to bor-
row from the International Development Asso-
ciation, but not from the International Bank for
Reconstruction and Development, commonly re-
ferred to as "'IDA-only’' countries.

(c) CONDITIONS.—The authority provided by
subsection (a) may be erercised only with re-
spect to a country whose government—

(1) does not have an ercessive level ¢f military
expenditures;

(2) has not repeatedly provided support for
acts of international terrorism;

(3) is not failing to cooperate on international
narcotics control matters; and

(4) (including its military or other security
forces) does not engage in a consistent pattern
of gross violations of internationally recognized
human rights.

(d) AVAILABILITY OF FUNDS.—The authority
provided by subsection (a) may be used only
with regard to funds appropriated by this Act
under the heading ‘'Debt Restructuring''.

(e) CERTAIN PROHIBITIONS INAPPLICABLE.—A
reduction of debt pursuant to subsection (a)
shall not be considered assistance for purposes
of any provision of law limiting assistance lo a
country.

GUARANTEES

SEC. 562. Section 251(b)(2)G) of the Bal-
anced Budget and Emergency Deficit Control
Act of 1985 is amended by striking **1994"" and
inserting in lieu thereof *'1994 and 1995" in
both places that this appears.

PROHIBITION ON ASSISTANCE TO FOREIGN GOV-
ERNMENTS THAT EXPORT LETHAL MILITARY
EQUIPMENT TO COUNTRIES SUPPORTING
INTERNATIONAL TERRORISM

SEC. 563. (a) None of the funds appropriated
or otherwise made available by this Act may
be available to any foreign government
which provides lethal military equipment to
a country the government of which the Sec-
retary of State has determined is a terrorist
government for purposes of section 40(d) of
the Arms Export Control Act. The prohibi-
tion under this section with respect to a for-
eign government shall terminate 12 months
after that government ceases to provide such
military equipment. This section applies
with respect to lethal military equipment
provided under a contract entered into after
the date of enactment of this Act.

(b) Assistance restricted by subsection (a)
or any other similar provision of law, may be
furnished if the President determines that
furnishing such assistance is important to
the national interests of the United States.

(c) Whenever the waiver of subsection (b) is
exercised, the President shall submit to the
appropriate congressional committees a re-
port with respect to the furnishing of such
assistance. Any such report shall include a
detailed explanation of the assistance to be
provided, including the estimated dollar
amount of such assistance, and an expla-
nation of how the assistance furthers United
States national interests.

WITHHOLDING OF ASSISTANCE FOR PARKING

FINES OWED BY FOREIGN COUNTRIES

SEC. 564. (a) IN GENERAL.—Of the funds
made available for a foreign country under
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part I of the Foreign Assistance Act of 1961,
an amount equivalent to 110 percent of the
total unpaid fully adjudicated parking fines
and penalties owed to the District of Colnm-
bia by such country as of the date of enact-
ment of this Act shall be withheld from obli-
gation for such country until the Secretary
of State certifies and reports in writing to
the appropriate congressional committees
that such fines and penalties are fully paid
to the government of the District of Colum-
bia.

(b) DEFINITION.—For purposes of this sec-
tion, the term ‘‘appropriate congressional
committees'’ means the Committee on For-
eign Relations and the Committee on Appro-
priations of the Senate and the Committee
on Foreign Affairs and the Committee on Ap-
propriations of the House of Representatives.

LIMITATION ON ASSISTANCE FOR THE PLO FOR

THE WEST BANK AND GAZA

SEC. 565. None of the funds appropriated by
this Act may be obligated for assistance for
the Palestine Liberatinn Organization for
the West Bank and Gaza unless the President
has exercised the authority under section
583(a) of the Middle East Peace Facilitation
Act of 1994 (part E of title V of Public Law
103-236) or any other legislation to suspend
or make inapplicable section 307 of the For-
eign Assistance Act of 1961 and that suspen-
sion is still in effect: Provided, That if the
President fails to make the certification
under section 583(b)(2) of the Middle East
Peace Facilitation Act or to suspend the pro-
hibition under other legislation, funds appro-
priated by this Act may not be obligated for
assistance for the Palestine Liberation Orga-
nization for the West Bank and Gaza unless
the President determines that it is in the na-
ti